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Established a quarter century ago, Lawyers 
Title is today outstanding— 

. . In amount and character of assets for 
protection of policyholders, 
. . In capital, surplus and reserves which 


exceed those of any company in the Nation 
engaged solely in the title insurance business, 


awyers Title Insurance (rporation 
BARONNE BUILDING, NEW ORLEANS, LA. 
LOCAL OFFICES OF ISSUE 


Peterman & Burden, Alexandria, La., Breazeale, Sachse & Wilson, Baton Rouge, La., Warren Gankend 
Lafayette, La., Mayo Title Company, Lake Charles, La., Thomas M. Hayes, Jr., Monroe, La., Tooke & Tooke 


Shreveport, La. 
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. . . In experience in solving title insu 
ance problems for the lawyer, the builde 
the realtor, the mortgage banker and the lif 
insurance company. 


Over the years, the name Lawyers Title h 
become a synonym for safe, sound title insu 
ance protection. 
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Preliminary Program 
Thirteenth Annual Meeting Louisiana 
State Bar Association 
Fourteenth Annual Meeting Louisiana 
State Law Institute. 


The Buena Vista Hotel, Biloxi, Mississippi 
Sunday, May 2, 1954 


The Transportation Committee has arranged for busses to 
be at the University Street entrance of the Roosevelt Hotel to 
transport any members of the Bar and their wives to Biloxi. The 
busses will leave between 11 A.M. and 12 noon, on Sunday, May 
2nd. These busses will also be available to transport the mem- 
bers attending the Convention from the Buena Vista to the bar- 
becue which will be held on Wednesday afternoon, May 5th, at 
the home of Mr. Sanford Levy and Judge Anna Vetters Levy, on 
the Jordan River. We are also invited to the home of Mr. and 
Mrs. Joseph M. Jones. 

The cost of this transportation will be approximately $5.00 
per passenger. 

After the barbecue, the busses will then take those desiring 
back to New Orleans in order to board their trains or planes; 
however, it is most important that we learn as soon as possible 
how many members desire to use this service. 

Shuttle bus service between the Buena Vista Hotel and all 
other hotels where members are staying will be provided at the 
expense of the Association. 


SUNDAY, MAY 2, 1954 
REGISTRATION COMMENCES 4 P.M. 
MEETING OF BOARD OF GOVERNORS 4:30 P.M. 
PRESIDENT AND BOARD OF GOVERNORS RECEPTION 
AT BUENA VISTA HOTEL, 6:30 P.M. 
MONDAY, MAY 3, 1954, 9:30 A.M. 


The President of the Louisiana State Law Institute, Mr. 
John Tucker, and the President of the Louisiana State Bar Asso- 
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ciation, Richard B. Montgomery, Jr., will call to order a joint 
meeting of these two organizations. 

Invocation by Reverend C. H. Gunn of the First Methodist 
Church, Gulfport, Mississippi. 

Address of Welcome by JEROME S. HAFTER, President 
of the Mississippi State Bar. 

Response: LeDoux R. Provosty of Alexandria, La. 

Report of President of Louisiana State Law Institute. 

Report of Director of Louisiana State Law Institute. 

Report of the President of the Louisiana State Bar Associa- 
tion. 

Address by HON. WM. J. JAMESON, President of the 
American Bar Association, Billings, Montana: 

“The Organized Bar — What Lies Ahead.” 

Adjournment 

The afternoon of Monday will then be devoted*to the pro- 
gram of the Louisiana State Law Institute. 

The Louisiana State Law Institute Banquet will be held at 
the Buena Vista Hotel at 7 P.M. 

Invocation by Dr. George R. Stephenson of St. Peters’ By 
the Sea, Episcopal Church of Gulfport. 

Dr. Robert J. Farley, Dean of the Law School of the Uni- 
versity of Mississippi, Toastmaster. 

Dr. Clarence Manion, Former Dean of the Law School of 
Notre Dame University will deliver an address entitled, ‘““The 
Convention As A Fire Insurance Policy.” 

Benediction by Rev. Thomas Williams of St. John’s Catholic 
Church of Gulfport. 

TUESDAY, MAY 4, 1954 

Tuesday will be completely devoted to section meetings. The 
time, place and program will be given you at the Convention; 
however, we assure you that some outstanding programs have 
been arranged for these meetings. 

WEDNESDAY, MAY 5, 1954 

The Convention will be called to order promptly at 9:30 
A.M. 

This will be a business meeting which will hear the reports 
of the committees and the sections and there will be an election 
of delegates to the House of Delegates of the American Bar Asso- 
ciation. 

John D. Randall, Cedar Rapids, Iowa, Chairman-elect of the 
House of Delegates of the American Bar will speak on the unau- 
thorized practice of law. j 
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Elmer O. Friday, Jr., Executive Secretary of the Lawyers 
Title Guaranty Fund will speak on what can be accomplished by 
cooperative effort among lawyers. 

A third outstanding speaker is scheduled, whose name will 
be announced later. 

In the afternoon there will be a barbecue at the home of Mr. 
and Mrs. Sanford Levy, and a visit to the home of Joseph M. 
Jones, both on the Jordan River. 

Again we request that those of you who desire transporta- 
tion, please advise Mr. Stephen A. Mascaro, Assistant Secretary; 
#522 Godchaux Building, New Orleans. It is essential. 

If you have not made reservations as of this date, please do 
so. Enclose check for $15.00 payable to the order of Louisiana 
State Bar Association. 

The Ladies’ Entertainment Committee has arranged for 
luncheon and a style show. The Institute Banquet and the Ladies’ 
Luncheon will not be included in the $15.00 registration fee. All 
other entertainment, including the President’s reception and a 
dinner dance on Tuesday night with Papa Celestin’s orchestra 
will be included in the registration fee. At the barbecue we will 
be the guests of Mr. and Mrs. Sanford Levy. 





We Specialize in Trust Agreements 
and Trust Supervision 


GULF NATIONAL BANK 
AT LAKE CHARLES 


Lake Charles, Louisiana 


MEMBER OF 
FEDERAL DEPOSIT INSURANCE CORPORATION AND FEDERAL RESERVE BANK 




















The following quotation was delivered as the invocation at 
the mid-winter meeting of the Louisiana State Bar Association 
in Monroe, Louisiana, on January 29, 1954, by Dr. Ben Oliphant, 
St. Paul Methodist Church, Monroe, Louisiana. 


Almighty God, our heavenly Father, as we pray for the 
members of this body, its officers, and all those who share in its 
labors; we pray that thou wouldst keep us ever aware that the 
boundless treasure of our American heritage is ours only to 
serve the needs and necessities of others. 


Impress upon us anew that we are not owners of our free- 
doms, but stewards. Guard us from all selfish purposes as we 
enter into the responsibilities and opportunities of our profession. 
Deliver us from every influence that would break down rever- 
ence for law and corrupt our sense of corporate responsibility. 


Sanctify our love of our fellow men that our work may be 
turned into a ministry of justice and truth. 


And since we pride ourselves on our knowledge of the law, 
give us grace also to keep the spirit of the law—lest we become 
as the Scribes of old. 


Finally, our Father, when we come to plead our case before 
Thee who art the great Judge of us all, enable us to tell the truth, 
the whole truth, and nothing but the truth. And lest we dread 
defending our own case, may we smile to think that behind Thy 
judgment is mercy, behind Thy law—grace, behind Thy justice— 
love. And because of these, we plead for a life sentence, a life 
lived, both here and in the world to come, in a searching and find- 
ing of thy word and thy law. Amen. 





F.E. ZIMMER & CO. 


Shorthand Reporters 
Service Throughout the State 


DEPOSITIONS — HEARINGS — TRIALS 
Notaries in Office 
Rooms available for taking testimony. 


608 American Bank Building 
New Orleans 12, La. Phone TUlane 3178 























Report of the President 
by 
RICHARD B. MONTGOMERY, JR. 


NEW ORLEANS, PRESIDENT, LOUISIANA STATE BAR 
ASSOCIATION 


I think it would be better, in view of the fact that the Bar 
Association now has a journal, that the report of the President 
be published in the journal rather than delivered orally at the 
convention. Therefore I am making my report in this issue so 
that every member will know about the matters which are of 
consequence to the Bar before the convention in Biloxi. One of 
the innovations this year is the fact that the convention is being 
held in Biloxi. It is not being sponsored by any local Bar organi- 
zation. The whole responsibility for a successful convention rests 
upon the membership Louisiana Bar Association. At this point 
I feel that it is imperative to call members’ attention to the fact 
that it is essential that the committees in charge of the conven- 
tion know at least ten (10) days in advance the number wishing 
to attend the convention. Arrangements have been made so that 
anyone wishing to attend will have accommodations. The com- 
mittees which have been appointed have given unselfishly of 
their time and energy to make the necessary arrangements for a 
fine meeting. 

Please help by reading the convention notices which you 
will find at the beginning of the journal and assisting us by 
sending your requests to Mr. Mascaro at the office of the Bar, 
#522 Godchaux Building. The success of this convention depends 
upon the cooperation of the Bar. 

Under the Bylaws it is the duty of the president to report 
the activities for the year. One of the principal problems of the 
Board of Governors, is the change in the location and sponsor- 
ship of the convention. No local bar is sponsoring this Conven- 
tion. At the convention in Alexandria there were several resolu- 
tions adopted on the floor besides the one to have the annual 
convention in Biloxi. 

One of the most important was that the Bar Association 
should sponsor and advocate a call for a constitutional conven- 
tion and to prepare necessary legislation to be passed by the 
legislature at the coming session in May. This resolution directed 
the president to appoint a committee, which he did. This com- 
mittee is composed of the following men: 
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Judge George W. Hardy, Shreveport, La. 
Camille F. Gravel, Jr., Alexandria, La. 
Howard Lenfant, New Orleans, La. 

T. E. Stagg, Jr., Shreveport, La. 

Robert A. Ainsworth, Jr., New Orleans, La. 

Harry B. Booth, Shreveport, La. 

Fred G. Hudson, Monroe, La. 

Alvin O. King, Lake Charles, La. 

George T. Madison, Bastrop, La. 

Ben R. Miller, Baton Rouge, La. 

C. Arthur Provost, New Iberia, La. 

Ledoux R. Provosty, Alexandria, La. 

Oliver P. Stockwell, Lake Charles, La. 

John H. Tucker, Jr., Shreveport, La. 

Judge George W. Hardy, Jr., chairman of this committee, 
has done an outstanding job. He has been, I believe, assisted by 
every member of the committee. This Committee’s report will be 
found elsewhere in this issue. The call for the convention which 
has been prepared to be presented to the Legislature was printed 
in Vol. I, No. 2 of the Louisiana State Bar Journal at Page 24. 
Your attention is again directed to this call. As you will see from 
the report of the Constitutional Convention Committee, there 
have been two changes in the call since it was originally printed. 
It is my opinion that this is a great public service and one of the 
finest, that the Louisiana State Bar Association can render. It 
is my hope that tvery lawyer will help in this effort. The Com- 
mittee’s report speaks for itself. I ask that you study it. 

All the committees have excellently preformed the duties 
assigned to them. The lawyers of this state are becoming con- 
vinced of the need of an organized Bar. The lawyer to survive 
in an organized society must organize. 

In order to maintain our system of justice, freedom and 
democracy, there must be lawyers to represent those who are 
brought before the bar of justice. The most controversial sub- 
ject which has been presented to any Board of Governors, is the 
Sheffield trial. Some of the facts of this controversy have been 
presented to the Bar. The Board of Governors has labored with 
this problem as they deemed it was their duty to do so. The 
Sheffield case came to the attention of the Bar Association in 
July of 1953 when certain newspapers challenged the fact that 
Joseph Sheffield had had a fair trial. The Board met during the 
summer, it met again in September to discuss the problem. The 
Board authorized me to appoint a committee to investigate this 
matter. It felt, and I think justly, that it had no right because 
of articles in newspapers or letters to the Bar to go into this 
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matter unless there was reasonable cause. I appointed a commit- 
tee composed of Eugene Stanley, Henry Sevier, Harry V. Booth, 
lawyers who were skilled in the practice of criminal law and who 
were not members of the Board of Governors. From the Board 
I appointed John McKay, former United States attorney for the 
Eastern District of Louisiana, and Robert E. LeCorgne, Jr., as- 
sistant to Herv Racivitch, former District Attorney of the Parish 
of Orleans. These lawyers accepted their appointment reluct- 
antly. However, they went to Winsboro, they presented a report, 
their conduct of the investigation was fearless, and, in my 
opinion, without malice to any. Upon the presentation of this 
report to the Board, it instructed me to request Governor Robert 
Kennon, not to issue the warrant of execution which he agreed 
to. The report was not made public because of the fact that the 
Board did not wish to be in the position of prejudicing the mat- 
ter or attempting to exert any influence. It merely reported to 
the effect that it believed that there were grave questions as to 
whether Sheffield had received a fair and constitutional trial. 
At the first meeting when the matter was considered the Board 
voted to appoint an armnicus curia, to intercede and obtain a ju- 
dicial review as to whether or not Sheffield received a fair and 
constitutional trial. However, learning that he was represented 
by counsel of his own choice, the Board voted to change this reso- 
lution and to appoint a member of the Bar to follow the course 
of this matter and to report to the Board. I appointed Kent 
Breard of Monroe. The attorneys for Sheffield attempted to file 
a motion for a new trial which the district judge refused on the 
grounds that it came too late. A petition for a writ of certiorari 
was filed in the Supreme Court of Louisiana. The writ was 
denied. The attorneys for Sheffield then filed a petition for clem- 
ency with the Pardon Board. The Pardon Board, through its 
chairman, requested that the report of the committee be made 
available to it. This was done. At the same time the Board voted 
to approve the report of the committee and to send it to the 
Grievance and Ethics Committee for what action as the Commit- 
tee deemed proper. This also has been done. 


This brings me to the place where I think it is essential that 
I tell the bar the reason for the Board’s action. The Board be- 
lieved unanimously that Sheffield had not received a fair and 
constitutional trial. The Board did not feel that it was the proper 
body to place the blame in the matter. Sheffield, as you probably 
know, was a white male of approximately twenty-two years. He 
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had been raised in one of the poorer homes in Franklin Parish. 
He allegedly shot and killed a deputy sheriff, brother of the 
sheriff of Franklin Parish, who was sent to quiet a disturbance 
at the home of his step-mother. He was indicted, tried and con- 
victed within seventeen (17) days. 

The Committee in its report concluded as follows: 

“The Committee is of the fervent opinion that the trial 

of young Sheffield was such as to shock the conscience 

of those of us who still believe that even the guilty are 

entitled to such a trial, particularly in a capital case, as 

conforms to the American conception of justice. This 
conclusion is based on the following facts which are be- 
yond the realm of reasonable dispute.” 

This conclusion was based upon the facts that: 

1. No motion for a continuance was filed, although it was 
obvious that Sheffield’s guilt was spoken by the tongues of the 
citizens in the Parish in which he lived. 

2. There was no investigation into the mental condition of 
the defendant to determine if there were any facts in his past 
which might tend to mitigate the offense charged. 

3. There was no motion filed for a change of venue. 

4. There was no attempt made to determine whether a fair 
trial could be obtained in the Parish of Franklin. 

5. The witnesses were not sequestered. 

6. There were no objections taken to gratuitous remarks by 
witnesses as to the character of Sheffield, although his character 
had not been put at issue. 

7. There was no attempt made to obtain special instructions 
when the District Attorney impeached his own witnesses. Such 
instructions should have told the jury that when the District At- 
torney impeached his own witness their testimony was not evi- 
dence which could convict the defendant. 

8. There was no motion filed for a new trial. | 

9. There was no timely exceptions taken nor any reserva- 
tions of bills of exceptions taken so as to prepare an appeal to 
the Supreme Court. Wi 

10. There was no motion for a suspensive appeal to the 
Supreme Court. 

11. There was no attempt made at that time to lay the foun- 
dation for an appeal to the Pardon Board. 

Those who have criticized the action of the Board have taken 
the position that the Bar by intervening in this matter has cre- 
ated a bad precedent. It is my opinion that at any time the Bar 
does not make an effort to see that the indigent persons charged 
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with a crime are fully protected, then we are not upholding the 
honor of the profession. The-Code of Ethics of the Louisiana 
State Bar in referring to the lawyers duty says: 

“He shall strive at all times to uphold the honor and 


maintain the dignity of the profession, and improve not 
only the law but the administration of justice.” 


There are other canons in the Code of Ethics which place the 
burden upon the Bar as a whole, and lawyers as individuals to 
so conduct themselves “to the end that no person may be de- 
prived of life and liberty but by due process of law’. Under these 
circumstances, the Board has no apologies to make as to its posi- 
tion in the Sheffield case. If the Board was wrong, it was a mis- 
take of the heart, and the error was made because of its.belief 
in the canons of ethics of the Louisiana State Bar Association 
and the American Bar Association. , 

Another committee which has done a remarkable service ‘i 
the Bar this year is the committee on Public Relations, Richard 
Cadwalder being chairman. This committee has had meetings 
on the average of once a month, with full attendance. It has pre- 
pared for publication and distribution pamphlets entitled, “So 
You Are Going to Be a Witness?” and “Sound Steps in Buying 
a Home.” It participated with the committees and a meeting of 
the Local Bar Association and Institutes and the Junior Bar Sec- 
tion A at a mid-winter meeting in Monroe. This was a fine meet- 
ing. 

It arranged for television and radio programs, programs 
which were used as a means to put before the people of Monroe 
the necessity of a constitutional convention. 

The Committee on Unauthorized Practice of Law, of which 
John R. Pleasants is the chairman, met and decided that they 
should negotiate a contract with the independent adjustors of 
the State of Louisiana. A subcommittee, of which Mr. ‘Paul 
Phelps was chairman, was appointed to carry on these’ negotia- 
tions. 

The Board of Governors has met nine times this year and 
is dealing with many problems which have suddenly confronted 
the Bar this year. There is not a one of them, and I can say this 
to you without fear of contradiction, who has not given unstint- 
ingly of his time and his efforts for the benefit of the Bar. There 
has never been as many meetings of the Board of Governors as 
this year, and most of them were unanimously attended. 

Finally, one of the proudest achievements this year, ‘is. due 
to the efforts of our Secretary-Treasurer, Robert E. LeCorgne, 
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Jr. The issues of the journal speak for themselves and there is 
no reason to gild the lily. We merely hope that each and every 
member of the Bar will read the journal. Among other things 
the journal is an effort to bring to the many members who can- 
not attend the convention the interesting papers read at the 
sections. The future issues will contain the papers from this con- 
vention. Outstanding speakers have been secured by the section 
chairmen. There is a limit as to how many lawyers will be able 
to attend the convention but every lawyer should read those 
papers which are of interest to him and which have been pre- 
pared by recognized authorities. It is also hoped that the Bar 
journal will be able to bring to you information as to the ac- 
tivities of the local Bar Associations and that it will be of serv- 
ice to the members of the profession. The advertising which has 
been secured and the program adopted of printing the reports 
of the convention in with the Bar Journal has resulted in no in- 
creased cost to the Association because of this publication. 


I have attended meetings in Chicago and Atlanta of the 
Association of Local Bar Presidents. In my opinion the lawyer 
in the community has finally begun to realize its importance of 
the organized integrated bar. There are many things which the 
Bar can do which will be beneficial to the lawyers. It can employ 
legal assistance for the committee on Ethics and Disbarment. 

There is nothing that hurts the public relations of the Bar 
more than the failure of the Bar to take proper action against 
its erring members. We wish to take this occasion to salute the 
committee on Ethics and Grievances, of which James G. Schillin 
is the chairman, for the valiant service it has rendered the Bar. 

I think also that it is necessary that the committee on Unau- 
thorized Practive of Law have some such assistance. 

I believe that it is essential that some plan be developed 
whereby the local Bars who hold regular meetings and have a 
continued and useful existence, should be represented in the af- 
fairs of the State Bar. I know the Board of Governors of the 
State Bar are nominated and elected according to congressional 
district. This represents a cross section of the State of Louisi- 
ana. The men with whom I have served, as I have previously 
stated, are devoted to the legal profession and the interest of the 
organized bar. However, I think that when you have outstand- 
ing local Bars like Baton Rouge, Shreveport, Monroe, Lake 
Charles, Alexandria, New Orleans, and many others, there must 
be some system of having their officers or delegates meet with 
the Board of Governors of the State Bar to discuss the problems. 
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I have come to the conclusion that the State Bar can only func- 
tion efficiently through the help and efforts of the local Bar As- 
sociations. I do not believe that the function of the committee 
on Unauthorized Practice of Law can be carried out without the 
help of these. I do not believe that-legal aid can be administered 
solely through the efforts of the State Bar. It is therefore essen- 
tial that some plan be worked out and I suggest that some of you 
come to the convention with such a plan. 

The Board of Governors has recommended that there be a 
change in the annual dues so that members practicing for less 
than five (5) years will pay $5.00 and all other members $25.00. 
It is utterly impossible for a State Bar to operate on the basis 
of $10.00 dues. In the first place, the cost of everything has gone 
up. We have no retirement plan of any nature or kind for our 
faithful employees. We do not have money to engage in the pub- 
lic relations as do the Bars of other States. We do not have the 
money to employ the necessary legal help for many committees. 
We do not have the money to put on a proper convention. Local 
Bars have previously sponsored them and the expenses have been 
such a nature that the expense of the convention has hampered 
the work thereafter of the local sponsoring Par. It is necessary 
and essential that if the Bar is to survive they must have con- 
ventions and there must be meetings of the lawyers of the State 
to discuss their problems as previously noted. We have been able 
to publish the bar journal without additional expense. I have 
come to the conclusion that the Bar journal is one of the most 
important functions of the State Bar. It may need support in 
the near future in order to fulfill its purpose. I believe that the 
Board should have money to successfully finance such matters 
as advocating a constitutional convention. In every meeting that 
I have attended outside the State of Louisiana, I have found that 
the Bar has been financially able to do things that we can not 
do and should do. I think it is essential that every President of 
the Bar attend the meetings of the conference of local Bar Presi- 
dents. I think he should be in a position to travel around the state 
and visit our Bar Associations. Most certainly the Bar should 
be in a position to finance this. The President of our Bar should 
not necessarily be elected because he is in a position to do this 
himself. This would be, in my opinion, a great detriment to the 
Bar. Many men deserving to be President should be reimbursed 
for such expenses and be in a position to do all the things neces- 
sary to promote the interest of the Bar. 

(Continued on Page 112) 
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A New Edition of 


SHEPARD'S 
SOUTHERN REPORTER 
CITATIONS 


(1) Gives you every state and federal citation throughout the 
National Reporter System to every Southern Reporter case. 


(2) Tells you whether your cases have been overruled, limited, 
distinguished, etc. in Southern Reporter or federal citing cases, 
or affirmed or reversed by the higher state or federal courts. 


(3) Points out the syllabus paragraphs of cited cases dealt with 
in Southern Reporter or federal citing cases. 


(4) Cross-references the cited cases to the state reports and to 
the American Law Reports. 


(5) Gives you citations to Southern Reporter cases in the Illinois . 


and Ohio Appellate Courts and Pennsylvania Superior Court 
prior to the time these series were included in the National 
Reporter System. 


(6) Provides all citations to Southern Reporter cases in the notes 
of the American Law Reports. 


(7) Ils kept up to date through quarterly cumulative supplements. 


(8) Enables you to check quickly all authorities upon which you 
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(10) Localizes and supplements your textbooks, encyclopedias, 
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Board of Governors 


Louisiana State Bar Association 
1954-1955 


The following have been elected as officers and members of 
the Board of Governors of the Louisiana State Bar Association 
for the year 1954-1955. 


They will be inducted and assume their duties at the annual 
meeting in Biloxi, Mississippi, on May 5, 1954. 


President : 
Thomas W. Leigh—Bernhardt Building, Monroe. 


Vice-President: 
William Waller Young—825 Whitney Building, New Or- 
leans. 


Secretary-Treasurer : 
Robert E. LeCorgne, Jr.—1808 Nat’l Bk. Commerce Bldg., 
New Orleans 


Retiring President: 
Richard B. Montgomery, Jr.—1105 Maritime Building, New 
Orleans 


*Chairman, Junior Bar Section: 


First and Second Congressional Districts: (as a unit) 
Joseph Merrick Jones—1547 Natl. Bank. Commerce Bldg., 
New Orleans : 
Mark W. Malloy—1815 American Bank Bldg., New Orleans 


Third Congressional District: 
Welton P. Mouton—902 Lafayette Street, Lafayette 


Fourth Congressional District: 
Charles L. Mayer—1030 Giddens-Lane Bldg., Shreveport 


*(The Chairman elected at the Section’s annual meeting becomes 
a member of the Board of Governors) 
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Fifth Congressional District: 
Mack E. Barham—113 So. Franklin Street, Bastrop 


Sixth Congressional District: 
Bascom D. Talley, Jr.—Talley Building, Bogalusa 


Seventh Congressional District: 

J. Donald Aaron—Court Circle, Crowley 
Eighth Congressional District: 

Grove Stafford—710 Guaranty Bank Bldg., Alexandria 
From the Council of the Louisiana State Law Institute: 

John R. Pleasant—321 Commercial Building, Shreveport 
From the Full-Time Faculty of Louisiana State University Law 

School: 
Henry G. McMahon—. S. U. Law School, Baton Rouge 


From the Full-Time Faculty of Loyola University School of Law: 
John J. McAulay—Loyola School of Law, New Orleans 


From the Full-Time Faculty of Tulane University School of Law: 
Leon D. Hubert, Jr.—Tulane School of Law, New Orleans 





YOUR CONVENTION HEADQUARTERS 
WELCOMES YOU .-.- - 


We appreciate the compliment you have paid us by select- 
ing our hotel as your 1954 convention headquarters. It will 
be a pleasure to have you with us and do everything pos- 
sible to make your stay enjoyable. 


JIMMIE LOVE, 
General Manager 





The Buena Vista 
The Coast's Best Hotel 


BILOXI, MISS. 
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Report of Constitutional Convention 


Committee 


Pursuant to a resolution adopted by the Louisiana State Bar 
Association in annual convention at Alexandria on April 23, 
1953, a committee consisting of the undersigned members ap- 
pointed by Richard B. Montgomery, Jr., President, was charged 
with the responsibility of carrying out the intent and purpose 
of the resolution. 

The first meeting of the committee was held on June 16, 
1953, since which date there have been six meetings of the com- 
mittee as a whole and numerous meetings of subcommittees to 
which were assigned particular responsibilities, which meetings 
have been held in several different cities of the state. 

The committee decided as the basis for its procedure and ef- 
forts that it should primarily concern its activities with the de- 
velopment of a call for a convention and the enlistment of general 
support for its adoption at the 1954 regular session of the Legis- 
lature. 

Long and serious study and thorough consideration were 
given to the development of the call, and every section, indeed 
almost every sentence, was carefully and painstakingly devel- 
oped. In this, as well as in other deliberations and work of the 
committee, it wishes to acknowledge with gratitude the invalu- 
able assistance of Dr. Kimbrough Owen, Dr. Henry G. McMahon, 
the officers of the State Bar Association and members of the 
Council of the Louisiana Law Institute. 

In connection with the drafting of the bill calling a conven- 
tion, the committee determined at an early stage that it would 
work toward the end of producing a call which would as nearly 
as possible achieve an ideal end and which would be free from 
any political, factional or group influences. 

A tentative draft of a legislative act calling a constitutional 
convention was published in the Louisiana Bar Journal, Volume 
1, No. 2, in October, 1953. Since this publication certain changes 
in the proposed bill have been adopted by the committee.! 





1Section 1, Paragraph (2) as finally adopted, reads as follows: 
The convention shall have the power to frame and adopt a new 
constitution for the State of Louisiana which will establish a frame- 
work of government, but may submit all or any part of such con- 
stitution to a vote of the qualified electors of the State at an elec- 
tion which the convention shall call at such time and under such 
circumstances as it may provide. 
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Another phase of the work of the committee has been con- 
cerned with the development of interest in and support for the 
holding of a constitutional convention. In this connection the 
work of the committee has been seriously hampered by lack of 
sufficient funds with which to undertake any consistently de- 
veloped state-wide program of publicity and education. The only 
source of financial support for the work of the committee has 
been the treasury of the Association itself. The Board of Gov- 
ernors has been generous in its financial assistance which has 
been given to the fullest extent that circumstances would permit. 


As a consequence of the lack of finances the committee has 
been forced to depend upon the individual efforts of its members 
and of other interested citizens. Through this medium it has 
been possible to procure and enlist the active support of a num- 
ber of organizations, among which we particularly wish to men- 
tion the League of Women Voters and the Junior Chamber of 
Commerce. A number of other organizations have approved the 
holding of a convention and have endorsed in principle the draft 
of the call therefor.’ 


_ Local bar associations throughout the State have been of 
great assistance to the committee and many of them have devoted 
programmed meetings to a full discussion of plans for the hold- 
ing of a constitutional convention. 


In its work the committee has been impressed particuarly 
by the lack of public interest in constitutional problems. There 
is a general feeling of indifference to the subject which can be 
best described as apathy. We believe this is due more to a lack 
of information and thorough understanding than to any other 
factor. 


Little active opposition has been encountered. There is a 
somewhat vague and indefinite opinion held by some that there 
are numerous sources of opposition, but this has not been estab- 
lished to any material degree or extent. On the contrary, it has 
been demonstrated to the complete satisfaction of members of 
the committee that the proposal for the holding of a convention 
meets with overwhelming support from every group and organi- 
zation to which the need and purpose of such a convention has 
been properly presented. 





2Section 6, Paragraph (7) has been changed to read as follows: 
The convention shall avail itself of such research services and ex- 
pert assistance as may be necessary or desirable in the performance 
of its functions and the accomplishment of its purpose. 
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Specifically such opposition as has been encountered appears 
to be engendered primarily by the fear of some groups of a loss 
of advantages which are now enjoyed under existing constitu- 
tional provisions and by the usual opposition of scattered po- 
litical interests and some holders of public office. 


In public discussions of the proposal to hold a convention, 
and particularly with reference to the bill as drafted by the com- 
mittee, by far the most important difference of opinion and the 
most extensive discussion has been concerned not with the advis- 
ability, vel non, of holding a convention but rather with the ques- 
tion of submission of the constitution, as drafted by a conven- 
tion, to the people for acceptance or rejection. 


The final recommendation of the committee, as incorporated 
in its draft, is in keeping with its purpose of adhering to the best 
practice in constitutional revision. In providing for the election 
of all delegates to the convention the need for submission has 
been eliminated. In conventions in which a substantial number 
of delegates are appointed or named as ex-officio representatives, 
and particularly where the extent of such hand-picked or auto- 
matic representation is substantial, it is obviously desirable to 
provide for submission. But when the people themselves have 
approved the holding of a convention, and when they have elected 
all delegates, there is little to be gained, and much risk of loss 
incurred, in the process of submission to popular vote. 


Mandatory submission inescapably weakens the authority 
of the delegates and inclines them to that very course which is 
now regarded as being so objectionable in our present amend- 
ing process, namely, the tendency to avoid responsibility and 
throw the burden of final decision upon the voters. 


Mandatory submission is also objectionable on the ground 
that it endangers the adoption of a desirable work. This results 
from a consolidation of opposition by selfish interests, groups 
and factions who are more devoted to their own desires than to 
the general welfare. 


However, the committee has specifically incorporated in the 
bill a provision which will permit the convention itself to sub- 
mit all or any part of the constitution to a vote of the people. 
Surely, this is sufficient protection for the expression of public 
opinion with reference to highly controversial provisions, which 
certainly will be reflected in the deliberations of the convention. 
With reference to those propositions which awaken intense di- 


19 








versions of opinions in the public mind, it is only reasonable to 
assume that any convention of representatives elected by the 
people will be willing and anxious to rely upon an expression of 
a final decision by the people.* 

It is further to be considered that this procedure will admit 
of the presentation of such propositions in the alternative so that 
there will be no danger of any possibility of a rejection of the 
entire document, nor will there be any impairment of symmetry 
in form and style in the completed work. 


The committe respectfully urges that the members of its 
Association join in the active support of the effort to procure the 
passage of this bill. Although time is short, much effective work 
can still be done by the members of the Association, and if per- 
formed promptly and enthusiastically this concerted effort will 
assure the passage of the bill. Let no member of this Associa- 
tion rest on the belief that his individual efforts will not be ef- 
fective in gaining this objective. 

In conclusion the committee wishes to express its apprecia- 
tion for the cooperation and assistance of the officers and mem- 
bers of this Association, and particularly to Messrs. Richard B. 
Montgomery, Jr., and Thomas W. Leigh, who have given most 
generously to their time and efforts in support of the work of 
the committee. 

Respectfully submitted, 


Robert A. Aisworth, Jr. 
Howard Lenfant 

C. Arthur Provost 

Harry V. Booth 

John H. Tucker, Jr. 

Fred G. Hudson 

George T. Madison 

Ben R. Miller 

Alvin O. King 

Oliver P. Stockwell 

Camille F. Gravel, Jr. 
LeDoux R. Provosty 

Judge George W. Hardy, Jr., 
Chairman 

T. E. Stagg, Jr., 

Secretary 
3Section 7 has been amended to read as follows: 


The new constitution shall take effect at such time as may be fixed 
by the convention. 
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Why and How A Constitutional Convention 
for Louisiana 


Address by W. Ford Reese, President, New Orleans Bar 
Association, before Young Men’s Business Club, 
March 10, 1954 


It has been often said, and properly so, that one of the most 
difficult things for a speaker to accomplish in addressing such 
a distinguished group as this is to be completely factual without 
being a complete bore. If when I conclude you have been bored 
then I would have been factual. If when I conclude you are not 
bored, then I have failed to deliver a factual message. What 
more difficult spot could a speaker enjoy. The topic I should like 
to discuss is one which I consider to be vital, not only to an 
organization such as yours which has played such an important 
role in the molding of human relations, but one which I consider 
vital to this entire State and its individual citizens. Soon, the 
citizens of this State seeking education from groups such as 
yours, will be called upon to decide whether or not Louisiana will 
hold in 1955 a Constitutional Convention. I believe, first, we 
should consider for a moment before deciding this question just 
what is a constitution and what are its functions? What is it 
meant to do as an instrument of government? To many, a con- 
stitution is a document containing laws which deal with certain 
fundamental rights, duties and privileges of the people who ac- 
cept it and adopt it. It is not a document that is all embracing 
in detail but is a document which is meant to be an expression 
of the fundamental aims of people in dealing with their personal 
rights, their corporate rights, indeed their lives. The details of 
the law are left to the Legislature in enacting statutes from time 
to time which take care of current changes in social relations, 
economy and other branches of human relations. With this brief 
concept in mind and returning to the question of should Louisi- 
ana hold a Constitutional Convention, we have but to examine 
our present constitution to answer immediately why we need a 
constitutional convention. The last convention in Louisiana was 
held in 1921, some 33 years ago. That was Louisiana’s Tenth 
Constitution. It has been amended 302 times to take care of the 
many social and economic changes since its adoption. Louisiana 
has the longest constitution of any of the 48 States of the Union. 
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It contains 184,000 words. You may be interested to know that 
every two years more words than there are in the entire Con- 
stitution of the United States are added to Louisiana’s already 
lengthy constitution. In 1952, the 34 amendments alone added 8 
times as many words as are in the entire United States Consti- 
tution. It has oft been said that this is the uniqueness of the 
Constitution of the United States. There is no question but that 
lawyers argue and judges decide many issues in the light of 
social and economic changes based upon words written some 178 
years ago, but this is the function of the judiciary and this is 
the function of a Constitution. Louisiana’s Constitution, which 
has been amended so many times, contains different literary 
styles. It contains different attitudes. Realize how difficult this 
makes it on the judiciary to interpret what those individuals in- 
tended and meant when they amended our Constitution. Not so 
with the Constitution of the United States. Before now we can 
amend Louisiana’s Constitution, we must constantly re-read this 
quagmire of 184,000 words consisting of conflicts, redundancies, 
omissions and inconsistencies. Of course, these conflicts, re- 
dundancies, omissions and inconsistencies are proverbial meat 
for the members of my profession but they do not always permit 
of justice. The Louisiana State Law Institute for the first time 
in Louisiana’s history has spent over six years in studying and 
preparing material for the potential call of a Constitutional Con- 
vention. I do not mean for one moment to indicate that we should 
accept the draft of the Louisiana State Law Institute because as 
a lawyer I find objection to some of its contents, but it is cer- 
tainly a start and it is certainly a document which will ease the 
pain of public inquiry. With this background, it is difficult for 
me to concede that anyone would oppose the calling of a Consti- 
tutional Convention for the purpose of preparing a streamlined 
Constitution for Louisiana. So much then for the why of a Con- 
stitutional Convention. We turn now then to how. 





Primarily, there are two ways to revise the out-dated Con- 
stitution. We can amend the existing one or we can adopt a new 
one drafted as a whole. Amendments are, of course, necessary to 
keep pace with changing times, but continued piece-meal amend- 
ing does not make for a well integrated whole. There are three 
principal methods of adopting a new draft: 1. By a convention 
of elected delegates; 2. By the Legislature acting as a conven- 
tion, and 8. By an appointed commission or committee appointed 



































for that purpose. Of these, in my opinion, the convention is the 
best method because it arouses public interest in those who have 
not otherwise displayed a public interest by seeking public office 
and certainly the ten conventions held in Louisiana provided a 
tradition in favor of elected delegates. New Jersey tried the 
Legislative method in 1943 and later rejected the work of its 
Legislature. It might be argued that the appointed commission 
has impressive advantages. It is small, inexpensive and its mem- 
bers may be experts but in practice they have not lived up to 
expectations. For one thing, they are not representative. They 
are subject to political pressure and of course, constantly under 
the fear of a Legislative veto. In the next step we should ask 
what are the essential elements of an effective convention. I 
would say primarily, education of the public as to the problems 
involved. Along with this goes preparation of the public organi- 
zation and proper relationship between the convention and the 
Legisiative body. The call for the Constitutional Convention is 
of prime importance. It should state the limitations on the sub- 
jects for revision, the date and place of convening and the time 
limit fixed for the Convention’s deliberations. The formation of 
committees should go hand in hand. The relationship of the Con- 
vention to the Legislature is vital because many details which 
belong on the statute books and not in the Constitution will be 
removed. A special committee of the Convention should take all 
of the discarded parts that delegates want to retain as law and 
prepare them for submission to the Legislature. In addition, they 
should serve as a liaison group. But all of these things involve 
the education and organization of such fine groups as yours to 
serve as a nucleus for the dissimilation of information gathered 
by the Louisiana State Law Institute and other groups organ- 
ized for the express purpose of drafting the streamlined Con- 
stitution. Who conceived in 1921 of the vast advantages, the 
trials, the economic structure, the changing times brought about 
by the tidelands and this is only one of the many vast changes 
affecting our State since last the people of Louisiana formed 
this, their Constitution. 
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Group Accident & Health 


Insurance 
with 
Optional Hospital & Surgical Coverage 
also 


Hospital & Surgical Insurance 
For Dependents 


Sponsored By The Louisiana State 
Bar Association 


The individually non-cancellable Accident and Health Plan sponsored by 
your effective June 5, 1953, in several Congressional Dis- 
tricts. A sufficient number has applied in the 3rd, 4th, 5th, 6th, 7th, and 8th 
Congressional Districts and policies have been issued to all who submitted their 
applications, regardless of adverse medical history. Policies have been issued 
to all in the Ist and 2nd Districts under age 60 and in normal health who 
applied, and policies will be issued to those over 60 or with adverse medical 
history when we have achieved the required 50% participation of the eligible 
“ee ae in your Congressional District or of the Association as a whole. 

is Plan is now available to those not presently insured in the 3rd, 4th, 
5th, 7th, and 8th Districts in good health and under age 60. 

The Plan is still available to all members in the Ist and 2nd Congressional 
Districts under age 70, regardless of adverse medical history contingent upon 
50% participation of the eligible membership. 

As stated in President Montgomery's letter, this is the only way members 
of the Bar acting in cooperation under the Plan approved by the Board of 
Governors and sponsored by your association can you secure this liberal 
accident and illness insurance for all attorneys under seventy years of age, 
regardless of past medical experience and at such low cost. 

When disabled this policy paying $100.00 weekly provides the income of a 
$100,000.00 investment yielding a 5.2% return—except; $5,200.00 annual TAX 
FREE INCOME up to 5 years. The cost—$148 a year. 

Your attention is directed to the hospital and ical insurance for your 
wife and children. This coverage is also individually “non-cancellable. There- 
fore, you can secure protection for your dependents covering all illnesses (except 
maternity) that cannot be restricted after issuance against recurring illness. 

This Plan deserves your pport; your ful consideration of its liberal 
features is recommended. 

Mail your enrollment card for prompt attention or for additional infor- 


mation communicate with 


CURTIS REED INSURANCE 


P. O. DRAWER 1310 418-421 REYMOND BLDG. 


BATON ROUGE, LA. 
BATON ROUGE, LA. 
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The Mineral Rights of the Usufructuary 


By Victor A. Sachse of Baton Rouge, La., at the meeting of 
The Louisiana State Bar Association at Alexandria, La., 
April 24, 1953 


It is now over fifty years since oil was first produced in 
Louisiana and its production easily represents our foremost in- 
dustry. Those who have producing royalties or leases consider 
themselves fortunate indeed. Vast portions of this state belong 
to individuals and in the nature of things, usufructs repeatedly 
arise with respect to such property so that determination of the 
rights of naked owners and usufructuaries is of great importance 
and involves tremendous sums. 


Since the Frost Johnson-Sallings case (150 La. 756), it has 
been settled that landowners do not own oil and gas in place but 
have the exclusive right to search for it upon their property, 
which they can rent to others by servitudes or leases. The usu- 
fruct constitutes a portion of the rights and attributes of owner- 
ship. 


Definition of all rights relating to oil and gas has been 
steadily accomplished by our Supreme Court laboring in fields 
foreign to the civilian concept, which is prior agreement upon 
written rules, and has been unaided by the supposed general 
acceptance of practices characteristic of the common law. 


We recognize that the Court has been bound to endeavor to 
apply provisions of our Code which preceded the discovery of 
oil in Louisiana by about a century. No one then could have 
visualized the tremendous economic impact of the still uninvented 
internal combustion engine which has resulted in lands other- 
wise valued at a few dollars per acre possessing oil rights run- 
ning into thousands of dollars per acre. Attempts, then, to 
regulate such rights on the basis of rules relating to the shooting 
of wild fowl or the open mining for coal and marble have neces- 
sarily resulted in a condition until then strange to civilian 
lawyers—making the law after the event and as we go. 


I believe that when the case of Elder v. Ellerbe (135 La. 
990, 66 So. 337) was decided in 1914, the bar generally accepted 
the view that as oil and gas were not “fruits,” the usufructuary 
could not claim them. While this decision involved the inter- 
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pretation of Article 502 dealing with possessors of property, it 
was fairly generally thought that the same reasoning would 
apply throughout Book II of the Code “Of Things and of Differ- 
ent Modifications of Ownership.” 

This view, it seems to me, found at least partial support in 
Federal Land Bank of New Orleans v. Mulbern, 180 La. 627, 
157 So. 370, where Justice Higgens said “when * * * the lessee 
goes on the property and drills for and abstracts gas * * * the 
real estate which holds or contains the gas is wasted by its 
abstraction, because the property is deprived of something which 
forms a component part of it * * *” and so held that a mortgagee 
could foreclose. 

I recall that shortly after I had returned from the service, 
Gulf Refining Co. v. Garrett appeared (24 So.2d 632) and Judge 
Hardy made it clear that the rights of the usufructuary are not 
clear. Judge Mills of Caddo had held that an agreement between 
the children of the first marriage and the widow by a second 
marriage amounted to the establishment of a usufruct and that 
Article 552 precluded this widow from claiming the revenues 
from the production of oil commencing after the usufruct was 
established. Judge Hardy said: 

“Definition of the agreement as an agreement of 
usufruct immediately necessitates the consideration of 
determining the nature and character of the usufruct 
and reading into the agreement codal provisions and 
judicial pronouncements involving a multitude of 
semis © * °°,” 

When the Supreme Court passed on this case, 209 La. 674, 
25 So. 2d 329, Chief Justice O’Neill cited his own decision in the 
Elder-Ellerbe case where he had said that the right of a possessor 
in good faith “cannot be greater than the right of a usufruct- 
uary” and clearly showed that he thought the usufructuary had 
“no right to drill an oil or gas well, and to appropriate the 
proceeds to his own use, if the mine was not opened or the well 
not drilled at the time of the creation or establishment of the 
usufruct.” There were three dissents but they turned on the 
meaning of the agreement rather than upon the rights of usu- 
fructuaries. On rehearing, the case was remanded to determine 
intent of the parties, but the views originally expressed on the 
rights of a usufructuary were not challenged. 

It must be noted, however, that the case of Milling v. Col- 
lector of Revenue, 220 La. 773, 57 So.2d 679, shows the unsettled 
nature of the problem. Chief Justice Fournet, speaking for 
the Court, and without dissent, said that the Elder-Ellerbe case 
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did not relate to civil fruits, that “royalties” were in the nature 
of rent and so civil fruits falling into the community though 
coming from the separate property of the husband. This case 
contains a brief but comprehensive review of the jurisprudence 
to that time (February 18, 1952), on the nature of a mineral 
lease and of royalties. 

Nonetheless, the lawyer seeking to guide his clients in such 
a manner as not to burden the courts cannot draw the answer 
to the problem of the usufructuary from this case. The Collector 
of Revenue said that this conclusion “will lead to confusion when 
treating of usufruct * * * the usufructuary will likewise have 
the right to retain as owner all the oil royalties and bonuses 
which he has received from the land during the existence of 
the usufruct, thus depleting the land of its value and leaving 
to the heirs * * * only the naked ownership of the perhaps almost 
worthless soil.” 

The Court properly said that “the supposed problems posed 
* * * are not before the Court here, and necessarily any expres- 
sion of opinion on the subject would be at best obiter.” Add to 
this the admonition also contained in that case “Expressions 
lifted out of context may appear to support a conclusion, but 
must be read in the light of the problem under consideration.” 
Add to this also the fact that this case involved revenue for 
1946 and 1947 and that Act 6 of the Second Extra Session of 
1950 classed mineral leases (and I suppose royalties) as incor- 
poreal, immovable property and the uncertain status of the law 
is emphasized. 

These observations are not intended to be critical of the 
Court. “Out of the facts the law arises” is a truism well known 
in those or similar words to all lawyers and inescapable if non- 
sensical and harsh judicial decisions are to be avoided. 


If the usufructuary is to have the revenue, must not the 
usufructuary be “liable to all the necessary expenses for the 
preservation and working of the estate subject to the usufruct.” 


The usufructuary cannot effectively lease to prevent drain- 
age because of the uncertain duration of the lease. Certainly a 
lease from the usufructuary should be of little value as under 
the decision of Sparks v. Dan Cohen Co., 187 La. 830, 175 So. 
590, it would end with the termination of the usufruct. Articles 
606 and 2730. 


Few individuals could themselves pay for drilling to prevent 
drainage. 
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True, the naked owners who did not aid the usufructuary 
in obtaining such protective drilling would probably be estopped 
to complain. But this seems to me to be a poor basis upon which 
to dispose of valuable rights and obligations. 


Now that the lease itself is so definitely classified as a real 
property, it seems to me that the Court must soon deal with even 
more difficult problems. 


Mr. A is an independent oil operator owning “wildcat” and 
productive leases belonging to his community with Mrs. A. On 
her death, their children have the naked ownership of half, sub- 
ject to his usufruct. What funds are to be used for the develop- 
ment of the wildcat leases? Is the usufructuary liable for the 
failure to pay rental or to drill which thereby results in the 
loss of these leases? Who shall bear the cost of unsuccessful 
operations? Who shall bear the cost of operations which may 
be classed as successful but which require large expenditures 
long in advance of their hoped for recoupment? The royalty is 
a civil fruit as explained in the Milling case because it is in the 
nature of rental. Can the working interest be called a civil fruit? 


The proposed 1938 mineral code by Article 42 would have 
adopted the philosophy of Article 552 of the Civil Code relating 
to mines thus: 


“In the case of property subject to usufuct, except 
in the case where the property was actually producing 
minerals at the date of the creation of the usufruct, the 
consent of the usufructuary is not necessary. The 
mineral lease may be validly executed by the naked 
owner, who shall, in the absence of an express agree- 
ment, be entitled to receive the down payment, the delay 
rentals and the royalties, and the lessee shall have the 
full right of possession for all the purposes of the lease 
without interference by the usufructuary. However, 
when the property was actually producing minerals at 
the date of the creation of the usufruct, the usufruct- 
uary who shall be entitled to all of the avails of the 
owner shall not be necessary. In such case, the naked 
owner shall take over the property at the termination 
of the usufruct, subject to any such valid leases executed 
by the usufructuary. Likewise, in such case, whatever 
shall have been received by the usufructuary shall be 
deemed income and therefore not due to be restored 
to the owner.” 


We have now had the advantages of thoughtful studies by 
Mrs. Daggert and Professor Nabors and many others. 


We now have had a half century of fact gathering in this 
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and in our sister states whose people and economic problems 
are much like ours despite some differences in legal concepts 
and less important but more diverting differences in nomen- 
clature. 

For myself, I find the burden thrust upon the bench and 
bar of trying to fit these problems to the Code or the Code to 
the problem objectionable and unrealistic. The Code, magnifi- 
cent as it was and is intended only to codify views, previously 
accepted on known types of problems. Over and over again, 
the Court has pointed out the inadequacy of these rules, yet it 
must struggle forward with them. 


I surely would be among the last to disparage the Code or 
the lessons of the past. But it seems to me that the present 
belongs to the living and that our present problems should be 
decided according to our present beliefs and knowledge. When 
we seek legislative intent, we often recognize that no positive 
intent exists about the specific problem or it would have been 
expressed and what we really seek is what the intent would have 
been had the problem then been noted. It is interesting to spec- 
ulate upon what the writers of the Code Napoleon would have 
said if the problems had been posed to them. Is it not more 
fruitful to decide what we want now? 

Who is this usufructuary anyway? 

Usually, it is the parent who takes it under 916 of the Code 
or under Article 223 of the Code. 

In the first case, the parent owns outright one-half of the 
property. In the second, none. 

In the first case, consolidation of the income in the hands 
of the usufructuary would generally mean to increase the tax 
with less retained by the family than if the revenue were dis- 
turbed. 

In the second case, the benefit of the usufruct was doubtless 
to compensate the father for his duties as administrator. See 
Article 221. The collection of royalties or delay rentals imposes 
no burden justifying such compensation. 

We know that our Law Institute is studying the problem 
of mineral] law in relation to the proposed revision of the Civil 
Code. 

I suggest that these important property rights should not 
remain unsettled during all the time necessary to complete that 
monumental undertaking. I suggest that this section might well 
undertake to suggest to the Institute for its consideration clarify- 
ing legislation prior to the 1954 meeting of the Legislature. 
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SPECIAL EXPANSION POLICY 
WITH SURVIVOR’S RESIDUARY FUND 


Issued At No Additional Cost !! ! 


To Members of the Louisiana Bar Association 


Southern National’s expansion policy is a 20 year pay policy similar in some 
respects to other 20 year pay policies sold in the United States today, except, 
and this is where all similarity ends: 


THE COMPANY CONTRIBUTES TO A FUND 
175% of the annual premium of all policies sold during the year 
you buy your policy. The fund draws interest at the rate of 212% 
compounded annually. 


THE COMPANY PAYS ALL DEATH CLAIMS 
cash outs, paid-up poli and d insurance, from the gen- 
eral funds of the company—NOT from the survivors fund. 





ALL SURVIVORS SHARE IN THE DISTRIBUTION OF THE FUND 
at the end of either 10 years or 20 years. Those contract owners 
whose policies are terminated forfeit the contributions made to the 
fund for them by the company, and their contributions remain 
intact in the fund to be paid to the survivors at the time of the 
distribution. 


THIS ESTABLISHES THE REVOLUTIONARY PRECEDENT 
of allowing the policyholders rather than the company to take the 
profits deriving from terminations. 





America’s Oldest and Largest Companies Were Established 
on the Deferred Dividend Plan! 


SOUTHERN NATIONAL 


INSURANCE COMPANY 
Little Rock, Arkansas 





A + MAIL INQUIRIES TO: 
Approved 
An Old Line By State Office 
DUNNE'S 
Legal Reserve REPORTS B. R. Schwartz & Company 
The Largest 510 Audubon Building 
Company Policyholder Reporting New Orleans, Louisiana 


Service in the World 
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“The Effective Date of Forced Unitization 


Orders on Mineral Servitudes and Leases” 


Delivered by Austin W. Lewis at The Louisiana State Bar 
Association meeting at Alexandria, La., April 24, 1953 


During its comparatively short life of 13 years, the Louisi- 
ana Conservation Act has created a number of puzzling but 
interesting problems for the oil and gas industry. Not the least 
of these is the necessity to determine the effect of unitization 
orders of the Conservation Commissioner on expiring mineral 
leases and mineral servitudes. 

While the main problem to be considered in today’s discus- 
sion is the stage at which the unit operations or production have 
their effect on mineral servitudes and mineral leases, it is first 
necessary to consider briefly just what that effect might be. 

It is now settled beyond question that the ordinary form 
of commercial mineral lease is an indivisible contract, and that 
production from a drilling unit created by the Commissioner 
will maintain that lease in force both as to lands within and 
without the unit. This legal result occurs even though the unit 
well is not located on the portion of the leased premises included 
within the unit. It would serve no useful purpose to comment 
at length on this well settled doctrine which has been established 
by Hunter Co. vs. Shell Oil Company, 211 La. 893, 31 So.2d 10, 
and LeBlanc vs. Danciger Oil & Refining Company, 218 La. 463, 
49 So.2d 855. One other case can be mentioned, however, which 
appears to have made a further extension of the Hunter-Shell 
rule. That is a decision rendered last year by the late Judge 
Porterie in Smith vs. Carter Oil Company, 104 F. Supp. 463. The 
lease in that case was granted on the Bath 14 BR series form, 
which we South Louisianians designate as the “North Louisiana 
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form.” As all of you know, this form gives the Lessee the 
option to create pooled units to conform with spacing or unit 
orders of the Commissioner of Conservation, but provides that 
unless the unit operations or production are conducted on or 
obtained from the leased premises, the effect of such operations 
is limited to the acreage included in the unit, with the lessee 
having the right to maintain the contract in force as to the 
outside acreage by rental payments or separate operations. The 
unit well in that case was not located on the leased premises. 
The Lessee did not create the unit by declaration, but proceeded 
to obtain a forced pooling or integration order from the Com- 
missioner. The Court held that since the Lessee had not invoked 
the pooling clause, the provisions in that clause for the division 
of the lease were not applicable, and that, therefore, the lease 
remained an indivisible contract which was maintained in force 
by unit production as to the lands both within and without the 
unit. This decision was rendered in spite of the fact that delay 
rentals on the outside acreage were tendered by the Lessee for 
a period of three years following the issuance of the integration 
order. 


The effect of unit operations or production on mineral 
servitudes has not yet been finally determined. The Supreme 
Court has made no definite ruling as to whether a unit well not 
located on the property affected by the servitude will interrupt 
the running of prescription as to that servitude, or whether the 
rights of the mineral owner will merely continue in force on 
some theory of extension during the life of the unit operations 
or production. In Sanders vs. Flowers, 218 La. 472, 49 So.2d 858, 
the Court recognized the continued existence of a mineral servi- 
tude affecting a 20-acre tract which had been placed in a drilling 
unit created and forced pooled by the Commissioner where a unit 
well located on other property in the unit was completed prior 
to the time that prescription otherwise would have accrued. In 
denying an application for a second rehearing, however, it 
pointed out that its decision recognizing the continued existence 
of the mineral rights made unnecessary the determination 
whether prescription had been suspended or interrupted by the 
creation of the unit or the completion of the unit well. This 
seems to be merely a holding that in view of the creation of the 
unit including the property affected by the servitude, the servi- 
tude (at least as to the land in the unit) must remain in force 
so long as the unit production continues, which obviously leaves 
unsettled the question whether prescription was or was not 
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interrupted. The question was again presented to the Court in 
Mayo v. Hansbro which was decided only last month, but the 
Court based its holding on other factual determinations and 
again pointed out that it was not called on to decide whether 
prescription was suspended or interrupted by the unit operations. 


The Louisiana Court of Appeal for the Second Circuit did 
hold specificzlly in Ohio Oil Company vs. Kennedy, 28 So.2d 504, 
that the completion of a unit well not located on the land affected 
by mineral] servitude interrupted the running of prescription as 
to that servitude. All of the land in that case was included in 
the producing unit. It is noted that certiorari was denied by 
the Supreme Court in the Kennedy case, but it must be mentioned 
that the decision still would have been correct under the reason- 
ing of Sanders vs. Flowers, supra, even though the Supreme 
Court may disagree with the conclusion that prescription was 
interrupted. 


When faced squarely with the question in a case where the 
unit well was completed prior to the accrual of the 10 year pre- 
scription, it will be difficult indeed for the Court to hold that 
prescription was not interrupted, even though the well should 
not be located on the land affected by the servitude. The very 
language of the Conservation Act appears, for all legal purposes, 
to place the unit well on each separately owned tract in the unit. 
Furthermore,‘the Court has heretofore pointed out the unimpor- 
tance of the well location in unit operations. 

Finally, the Supreme Court has many times recognized that 
mineral servitudes are indivisible, which seems to make ap- 
plicable its indivisibility ruling in the Hunter-Shell case. It 
would appear, therefore, that the Court should hold that pre- 
scription is interrupted, and that even though a portion of the 
land affected by the servitude is located outside of the unit, 
prescription also is interrupted as to the outside acreage. 
Whether the same ruling will be made with respect to mineral 
royalty rights is more problematical, but a consideration of that 
problem is beyond the scope of this presentation. 

But whatever its result may be, the question then arises as 
to when the Commissioner’s order becomes effective insofar as 
mineral leases and mineral servitudes are concerned. The Con- 
servation Act provides for two unit orders in connection with 
the pooling of separately owned rights in the ordinary type of 
drilling unit, these being the origiral unit order and the subse- 
quent integration order. 

Section 8 of the statute authorizes the Commissioner to 
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establish “a drilling unit or units for each pool...” Each unit 
so formed is defined as being “the maximum area which may be 
efficiently and economically drained by one well.” It is further 
provided in that section that the unit “shall constitute a de- 
veloped area so long as a well is located thereon which is capable 
of producing oil or gas in paying quantities.” The order issued 
under these sections is generally referred to as the “field order” 
or the “unit order.” 


Section 9 of the act then provides that where a drilling unit 
has been established under Section 8, the owners of separate 
tracts in that unit may validly agree to pool their interests, and 
that where they have not so agreed, the Commissioner shall 
require them to do so and to develop their lands as a drilling 
unit, if he finds it to be necessary to prevent waste or to avoid 
the drilling of unnecessary wells. The section further provides 
that the order should afford the owner of each tract the oppor- 
tunity to receive his just and equitable share of the minerals 
without unnecessary expense. This second order issued under 
Section 9 is generally known as the “forced pooling” or “integra- 
tion order.” 


Where the lessees do not have contractual authority under 
the lease contracts to complete the unitization by declaration, 
after the original unit order, some time necessarily will elapse 
between the issuance of that original order and the integration 
order. This discussion assumes that such conventional rights 
do not exist. This period of delay may vary from a few weeks 
to more than a year. Because of this time lag, many factual 
situations are arising which compel a determination whether the 
original unit order or the later integration order actually accom- 
plishes the force pooling of the separately owned tracts within 
the unit. As an example, the Commissioner may create a pattern 
of units in the original field or unit order, which will include 
one or more units that are undrilled at that time. A well is 
thereafter commenced on one of the undrilled units and is com- 
pleted as a normal producer in the unitized sand. Let us assume, 
however, that after the commencement of the drilling of the 
unit well but prior to its completion the primary term of the 
lease on one of the tracts in the unit expired and that a mineral 
servitude affecting another tract in the unit reached the ripe age 
of 10 years during the same period of time. The unit well is 
not located on either of these tracts. Here is posed squarely 
the problem whether the lease and servitude will be held to have 
terminated due to the lack of a forced pooling or integration 
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order or whether in legal effect drilling operations were being 
conducted on the tracts affected by these rights when the drilling 
of the unit well was commenced under the original order. 

In Placid Oil Company vs. North Central Texas Oil Com- 
pany, 206 La. 698, 19 So. 2d 616, which arose prior to the passage 
of the 1940 Conservation Act, the Supreme Court decided that 
the unitization of two forty-acre tracts was accomplished when 
the operator filed an application for a permit to drill which was 
accompanied by a plat outlining the two tracts. The well was 
drilled pursuant to the terms of a Conservation order issued 
under the 1936 statute. The order did not create any particular 
units but required that the unitized sand be drilled on an 80-acre 
unit pattern. In holding that the unitization was effective, the 
Court stressed the points that the 40-acre tract on which the 
well was drilled contributed only one-half of the total well allow- 
able and that once the permit was issued a well could not be 
drilled on the other 40-acre tract to the unitized sand. 

In the recent case of Everett vs. Phillips Petroleum Com- 
pany, 218 La. 835, 51 So. 2d 87, the Supreme Court virtually 
settled the question that the unitization is accomplished by the 
original unit order. That case involved a lease on a number 
of narrow canal strips and lots. The lease provided for the 
usual 1/8th royalties on production, but it recognized that the 
narrow strips probably would not be drilled and, therefore, it 
also provided for the payment of a 114% in lieu royalty on the 
production from all wells located within 670 feet of any strip. 
A well was completed by another operator within that distance 
from one of the canal strips, but it was located in a forty-acre 
drilling unit previously created by the Commissioner and which 
contained a lot 100 feet square affected by the same lease. An 
integration order had not been issued when the Lessor demanded 
payment of the 114% royalty on the offset well. The Court 
denied this claim, holding first, that the offset distance had been 
modified by the unit order creating the forty-acre pattern and 
second, that the offset well was effective as a drilling of the 
100 foot square included in that unit, thereby entitling the 
Lessor to recover its share of the total unit production rather 
than the 114% offset royalty. The Court made the following 
comments in discussing the legal effect of Order No. 34-D, which 
was the original order creating the pattern of units: 


“However, in Order No. 34-D, which had the effect 
of unitizing all lands for drilling purposes, see Placid 
Oil Co. v. North Central Texas Oil Co., 206 La. 693, 19 
So. 2d 616, the Commissioner determined, as a matter 
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of fact that one well for each 40-acre governmental 
section would adequately drain the oil reservoir under 

the land in each unit * * *. Therefore, the drilling of 

the Tidewater well, even in the absence of a specific 
order of forced pooling, see Placid Oil Co. v. North Cen- 

tral Texas Oil Co. supra, was effective as a drilling 
upon the 100 foot square and plaintiffs are entitled, 
under Order 34-D and Section 9 (a) of Act No. 157 of 
1940, to recover from Tidewater their proportionate 
share of the total production in accordance with the 
acreage they own.” (Emphasis added.) 

Virtually the same recognition of the force of the original 
unit order was given by the Supreme Court in the very recent 
decision of Sohio Petroleum Company v. V. S. & P. Railroad 
Company, 62 So. 2d 615 (Southern Reporter Advance Sheets 
February 26, 1953) and, by the Court of Appeal in Sun Oil Com- 
pany vs. Stout, 46 So. 2d 161. 

It appears, therefore, that under the combined reasoning 
of the Placid Oil Company-North Central Texas, the Everett- 
Phillips and the Sohio-R. R. Company decisions, an integration 
order is not required to place in motion the unitization features 
of the Conservation Act, but that this unitization is accomplished 
by the original field or unit order. Support for this reasoning 
is also found in the decisions of Hood v. Southern Production Co., 
206 La. 642, 19 So. 2d 336; Hardy v. Union Producing Company, 
207 La. 138, 20 So. 2d 734; Crichton vs. Lee, 209 La. 561, 25 So. 
2d 229, and Hunter Company v. Vaughan, 217 La. 459, 46 So. 2d 
735, each of which (although not squarely in point) stressed the 
inability of the lease owners of unit tracts other than the drill 
site to drill a second well on the unit and also pointed out that 
the location of the unit well is unimportant insofar:as the divi- 
sion of revenues is concerned. At least one of these decisions, 
Crichton vs. Lee, also gave recognition to the pooling language 
contained in the unitization order itself. This is significant 
since some type of pooling provision will be found in all original 
unit orders, although the language of the pooling declaration 
may vary from order to order. 

The conclusion that unitization is accomplished by the orig- 
inal unit order may also be justified on another ground. A care- 
ful examination of the Conservation Act causes one to wonder 
whether the industry has not built up a useless administrative 
practice in even requesting an integration order for a unit of 
determinable size and area where the operators are not in dis- 
pute. It is submitted that the statute can readily be construed 
to provide for such integration orders only where the lessees 
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or owners of unleased interests have failed to agree on the pool- 
ing of their rights and that in all other cases the integration 
order is unnecessary even though the unit may consist of sep- 
arately owned tracts subject to different leases. It will again 
be noted by reference to Paragraph 9 of the statute that pro- 
vision is made for the owners of two or more separate tracts to 
agree on the pooling of their interests and that where these 
owners have not so agreed, the Commissioner shall require them 
to do so and to develop their lands as a drilling unit. Further 
provision is made for the allocation of production and for the 
cost of development and operation of the pooled unit. The term 
“owners,” as referred to throughout this integration section, is 
defined in Paragraph 2 of the Act as follows: 
“ ‘Owner’ means the person who has the right to 
drill into and to produce from a pool and to appropriate 


the production either for himself or for others.” 
The Supreme Court only last year in Arkansas-Louisiana 


Gas Company v. Southwest Natural Production Company, 221 
La. 608, 60 So. 2d 9, recognized that the statutory definition of 
“Owners” referred to lessees and operators rather than to royalty 
owners, although the point now being discussed was not under 
consideration there. 

It would appear, therefore, that a mineral or royalty owner 
in a unit tract subject to lease, not having the right to drill or 
produce, is not an “owner” and that his approval of the original 
unit or his agreement on the pooling of his rights is not neces- 
sary insofar as the need for the issuance of an integration order 
is concerned. This would mean simply that for all purposes of 
royalty, leasehold or leased mineral rights, forced pooling is 
accomplished by the original unit order and that the integration 
order is reserved to settle disputes between lessees and the 
owners of unleased interests, and particularly to settle opera- 
tional problems relating to the development of the unit. 

It appears to be reasonably well established, therefore, that 
for lease and servitude purposes, the unitization of a drilling 
unit having a definite area and outline is accomplished by the 
original unit order, whether that result be arrived at by the 
conclusion that the integration order is not required or on the 
theory that the integration order merely confirms and formalizes 
retroactively the existing unit. The acceptance of this legal 
conclusion, however, certainly does not solve all problems which 
exist in connection with the issuance of the drilling unit orders. 
Two such problems will be mentioned briefly. 

Consider first the situation where an exploratory well is 
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completed at a location outside of the pattern of established 
units, but in the sand for which field rules have been established. 
Virtually all of the original orders establishing field rules and 
regulations also create specific drilling units which usually are 
outlined on a plat adopted and incorporated by reference in the 
order. The order will also provide for the extension of the net- 
work of units after further development, and it will require 
that additional drilling to the unitized sand be conducted on 
the unit pattern that is fixed in the order. Assume that a well 
is thereafter drilled outside of the unit pattern and is completed 
as a producer in the unitized sand. If the operator, either to 
obtain a permit to drill the well or an allowable to produce 
it, assigns to that well sufficient acreage held under lease by 
him to conform with the existing unit pattern, it would appear 
under the ruling in Placid Oil Company v. North Central Texas 
Oil Company, supra, that the assigned acreage should participate 
in the production from the well on a unitized basis, even prior 
to the date that a definite unit is established. This is particu- 
larly true where the units have been created on a pattern fol- 
lowing governmental subdivisions and where the order provides 
for the extension of that pattern in the same manner. It is not > 
clear, however, that the Placid-North Central Texas rule would 
be fully applicable where irregularly shaped units are originally 
created (as is often done, particularly in South Louisiana) and 
where the provision for extension does not indicate the location 
or dimensions of the units to be added. It also would appear 
rather harsh to place a pipe line purchaser or other person 
dealing with the production from an extension well on notice 
of the existence of a unit before that unit has been formally 
established by the Commissioner. 





A second problem arises from a change in geological data. 
Even where a definite unit has been created in the original order, ? 
the subsequent drilling of the unit well may establish that a 
substantial portion of that unit is non-productive through fault- 
ing or some other condition which was unknown when the order 
was issued. Therefore, while the unit appeared to be reasonable 
based on the information that was available at the time of its 
creation, it must be reformed to eliminate the non-productive 
area. If the expiring mineral servitude relates to property that 
will be excluded entirely from the revised unit, it is more diffi- 
cult to assert with assurance that prescription as to that servi- 
tude has been interrupted by the drilling of the unit well. It is 
(Continued on Page 112) 
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The Question Assigned Is— 
Does 10-Year Liberative Prescription 
Apply to Oil and Gas Leases? 


By Merlin Risinger, Jr., at meeting of Louisiana State Bar 
Association at Alexandria, La., April 24, 1953 


This involves the problem of determining the fundamental 
juridical nature of the type of contract generally referred to as 
an oil, gas and mineral lease. Such a contract must necessarily 
be classed in one of three categories: either as an ordinary lease 
or as a mineral servitude or as a composit concept partaking of 
both lease and servitude but not controlled exclusively by either. 


The civil code offers no aid in determining this classifica- 
tion. The mineral servitude itself was evolved wpon rather than 
from codal provisions, and the code does not establish any char- 
acterizing features that denote a lease. The question therefore 
must be resolved on the basis of the existing jurisprudence, to- 
gether with the logical and practical considerations that are 
involved. Omitting the Escoubas decision in 1870, oil and gas 
leases were introduced to the Supreme Court of Louisiana in 
1905 and, although such contracts have, since that introduction, 
been repeatedly presented to the court, none of the decisions 
have established a comprehensive classification for the contract 
that has proved acceptable as final by the court, the Legislature 
and the Bar. 

The jurisprudence contains ample and unequivocal language 
for either side of this question. In 1922 the Court termed an 
oil and gas lease 

“a contract by which a person acquires mineral rights 

in the form of a contract of lease” 

(Nabors Oil & Gas v. La. Oil Rfg. Co., 150 La. 
756) (1922) 
In 1928 they said that: 

“the granting of a mineral lease is the granting of a 

servitude” 

(Wiley vs. Davis, 164 La. 1090) (1928) 
In 1931 they said that: 


“a mineral lease conveys to the lessee nothing more 
than a servitude upon the lands covered thereby.” 
(Arent vs. Hunter, 171 La. 1059) (1931) 
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In 1934 they said that: 


and 


“oil and gas leases are in the nature of servitudes on 
the property for the extraction of the oil and gas” 


“a lease granted by the owner of land for the develop- 
ment of the property for oil and gas is, in a sense, a 
conveyance of the mineral rights, an alienation of a 
part of his interest in the land, a dismemberment of the 
realty” 
(Fed. Land Bank vs. Mulherne, 180 La. 627) 
(1934) 


In 1936 they said: 


“the fact that an oil and gas lease is one of servitude is 
no longer a debatable question in this state” 
(State vs. United Gas Pub. Serv. Co., 185 La. 
496) (1936) 


In 1916, on the other hand, the Supreme Court has said: 


“until the legislature shall have passed laws specifically 

applicable to the industry of mining, which is a new one 

in this state, the parties engaged in those pursuits and 

the courts of the state will adhere to the jurisprudence 

of the subject and treat mineral contracts as leases” 
(Spence vs. Lucas, 138 La. 763) (1916) 


In 1925, the court reiterated that such mineral contracts 
were leases and were to be treated as such. 


Gravel Company, 158 La. 105) (1925). 


and 


In 1936 they said an oil and gas lease is: 

“a contract of letting and hiring within the meaning 
of the codal articles and therefore does not create a 
servitude on the realty or a real right in the land” 


“such a lease and a farm lease are quite alike and should 
be placed in the same legal category ; that is, leases, per- 
sonal rights and not real rights” 


and added 


“we stress the fact that in every instance where the 

court had squarely before it the juridical nature or 

proper legal classification of a mineral oil and gas lease, 

the conclusion was reached that it was a contract of 

letting and hiring, and therefore did not create a real 

right in the land, or right of servitude on the property” 
(Gulf vs. Glassell, 186 La. 190) (1936) 


The most recent expression of the Supreme Court which 
bears on this question is Milling vs. Collector of Revenue decided 
in February of 1952, in which the last quoted language is 
from Gulf vs. Glassell, to the effect that oil and gas leases were 
only a contract of letting and hiring was quoted with approval. 
It is obvious that the language of these two groups of 
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decisions cannot be reconciled. Out of the conflict, however, it 
does appear that the court is applying what it considers the best 
rule or construction for the particular issue presented in each 
case and if the servitude concept supports that conclusion, the 
contract is termed a servitude, while if application of a code 
article for ordinary leases is desired, the contract is termed a 
lease. Chief Justice Fournet, in Milling vs. Collector of Revenue, 
describes the task that has confronted the court when he says 
that the court 


“must accommodate the articles of the Code to fit a 
substance as to which there was no thought of applying 
them at the time of the preparation and adoption of our 
civil law. And sight must not be lost of the resultant 
effect on other legal principles, and due regard must be 
had to uniformity in the interpretation of the law. Ex- 
pressions lifted out of context may appear to support a 
conclusion, but must be read in the light of the problem 


under consideration.” 


An examination of the jurisprudence in the “light of the 
problem under consideration,” as prescribed by the Chief Justice 
reveals the following: 


(1) To permit a mineral lessee to dispute his lessor’s title 
by the acquisition of another title, the court described a mineral 
lease as an acquisition of mineral rights in the form of a lease. 
(Nabors vs. La. Oil Rfg. Co.) (1922) 


(2) To hold that tax appraisals of the oil producing value 
of land were to be reduced by the portion of production going 
to the lessee, the court describes the lease as a conveyance of 
mineral rights in the form of a lease. (Shaw vs. Watson) (1922) 


(8) Asa basis for nullifying an oil and gas lease executed 
by a tutrix without judicial authority, the court describes the 
granting of such a lease as the granting of a servitude. (Wiley 
vs. Davis) (1928) 


(4) In holding that the exercise of an oil and gas lease, 
by the removal of gas thereunder, was a wasting or deterioration 
of the security of a prior mortgage on the land, the court refers 
to such leases as being in the nature of servitudes, an alienation 
and dismemberment. (Fed. Land Bank vs. Mulherne) (1934) 


(5) As a basis for applying the prescription of 10 years 
liberandi causa to non-contiguous and non-producing portions of 
an oil and gas lease, the court describes the lease as a servitude. 
(Arent vs. Hunter) (1931) 
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(6) To hold that mandamus proceedings were available to 
cancel an oil and gas lease, the court describes such a lease as a 
servitude within the scope of the civil code provisions regarding 
extinguishment, resulting from judicial partition, of servitudes 
created on undivided ownerships. (State vs. United Gas Pub. 
Serv.) (1936) 


Interlaced in the jurisprudence for the same period covered 
by the above decisions, the court has also held that a mineral 
lessor enjoys a lessor’s privilege and describes a gravel mining 
lease as a letting and hiring within the meaning of the code and, 
therefore, not creating a servitude on the land. (Logan vs. State 
Gravel Co.) (1925) 


As a basis of applying 3-year prescription to royalty due 
under an oil and gas lease, the court describes the contract as 
having the effect of an ordinary lease. (Board of Commission- 
ers Caddo Levee District vs. Pure Oil Company) (1928) 


In holding that a mineral lease was one lease, indivisible 
as to all strata, the court declares that such contracts are to be 
construed as leases and the codal provisions applicable to ordi- 
nary leases must be applied. (Coyle vs. North American Oil 
Consolidated) (1942) 


To deny an oil and gas lessee the right to bring a petitory 
action, the lease was declared to be nothing but a personal letting 
and hiring and as such, falling within the same category as farm 
leases. 


In denying an oil and gas lessee the right to suspend rental 
payments while the lessor’s title was disputed, the court, in a 
footnote, puts mineral leases in the same category as ordinary 
leases. (Texas Co. vs. State Mineral Board) (1950) 


In holding that royalties from an oil and gas lease on a hus- 
band’s separate property fall into the marital community as an 
ordinary rental, the court construes the oil and gas lease as an 
ordinary leasé. (Milling vs. Collector of Revenue) (1952) 


From the examination of these holdings, the following con- 
clusions may be drawn: The court, in this conflicting jurispru- 
dence, has not considered itself bound within either the servi- 
tude concept or the ordinary lease concept in dealing with oil 
and gas leases. It has selected remedies and constructions, or 
denied them from the fields of both servitude and lease. De- 
spite the violently conflicting language in the decisions, none of 
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the actual holdings are in conflict. It appears that the court is, 
by these decisions, building, case by case, a concept of oil and 
gas leases that is a composit of both servitude and ordinary lease 
but which is not limited to either. The idea of a composit con- 
cept is directly supported by the language of several well con- 
sidered decisions. In Reeves vs. Gulf Rfg. Co. (1913) the court 
said: 


“Gas and oil leases and contracts are a part by them- 
selves. There is scarcely any comparison between them 
and the ordinary farm or house lease, although there 
is some resemblance in them to coal or solid mineral 
leases... 
The law with reference to sales and leases found in the 
Code, cannot be unreservedly applied to these con- 
tracts. Such contracts partake of the nature of both 
sale and lease and they have features which are not 
applicable to either... 
In Tyson vs. Surf Oil Company decided in 1940, the Court 
says: 


“Early in the jurisprudence of this state the Court has 
recognized that oil and gas leases contain elements of 
both ordinary leases and of sales and vest only a real 
right or servitude to explore therefor and reduce to 
possession.” 


This decision points out that while these contracts contain 
elements of servitude the Court has applied codal provisions, 
whenever possible, to them and only in a few instances has the 
legislature seen fit to correct the application of such articles. 
It declares that Act 205 of 1938, which overturned the procedural 
point actually decided by Gulf vs. Glassell, was actually not in 
conflict with the theory of the jurisprudence regarding oil and 
gas leases. The decision states: 


“Act 205 of 1938, although it declares that rights cre- 
ated by an oil and gas lease shail be “incorporeal im- 
movable property,” simply supplied a name for those 
characteristics which this court has declared many 
times were inherent in such agreements; “incorporeal 
immovable property” being merely a synonym for “in- 
corporeal real right,” or a real servitude imposed upon 
the land leased in favor of the lessee.” 


The decisions applying the ordinary lease code articles to 
oil and gas leases, such as La. Oil Rfg. Co. vs. Cozart have usually 
done so after pointing out that the oil and gas lease is not an 
ordinary lease. The fact that these decisions find it necessary 
to justify the application of the ordinary lease, codal articles 
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to oil and gas leases, is in itself, a recognition of the difference 
between these types of contracts. 


Each of the decisions whether for servitude or for ordinary 
lease classification forms a segment of the outline of an inde- 
pendent oil and gas lease concept and each can be fitted into the 
idea as a whole insofar as that idea has been developed. No 
comprehensive decision assembling the jurisprudence and setting 
out the concept as a whole has been rendered. Whenever the 
Court has used sweeping or conceptual language to express a 
conclusion, it has not hestitated, in deciding a later issue, to dis- 
regard its own wording. The actual holdings of the decisions, 
however, have never been upset except by statute and every 
such statute has identified oil and gas leases with mineral servi- 
tude. Except as upset by the Legislature each such holding still 
stands as law for its own particular issue. These holdings are 
not contradictory when viewed as a part of an independent min- 
eral lease concept rather than a part of the servitude or ordinary 
lease idea. 


It is to be concluded, therefore, that if the Court has actually 
applied 10-year liberative prescription to oil and gas leases, such 
holding is still the law of this state. Jt is submitted that such 
prescription has already been applied to an oil and gas lease. 
In Arent vs. Hunter, decided in 1931, the Court held that the 
noncontiguous, non-productive portions of an oil and gas lease 
were prescribed by 10 years of non-use. The holding of Arent 
vs. Hunter is plain but its authority has been unjustifiably 
weakened by an idea that a servitude rather than a mineral 
lease was involved. 


An examination of the record of this case reveals that the con- 
tract there involved did constitute an oil and gas lease. It con- 
tains the following language: 


“,.and subject to the royalty hereinafter mentioned, 

there is hereby granted and conveyed to said lessee all 

of the oil, gas and sulphur in and under said land.” 

Eut by 1931 when the case was decided, it had already been 
firmly determined that such a provision in the earlier leases did 
not constitute them as a mineral sale. The decision treats the 
contract as a lease and an examination of the briefs, including 
several filed by eminent amicus curiae, reveals that the issue 
was squarely presented as a question of whether liberative pres- 
cription was applicable to an oil and gas lease. 


44 





























The authority of the decision has also been weakened by 
confusion regarding the complex mineral title which developed 
after the lease was executed. In Hunter vs. Shell Oil Company 
(211 La. 893) decided in 1947, Justice Hawthorne, speaking of 
Arent vs. Hunter, states: 


“In that case the lease covered five non-contiguous 

tracts, and this court cancelled it insofar as it covered 

four of these tracts, there being production on the fifth. 

This lease was cancelled as to the four tracts, not be- 

cause the obligation of the lease was divisable and lessee 

had not performed its obligation, but because the min- 

eral owners who had executed the lease had lost their 

mineral interests by prescription liberandi causa, and 

it followed that the lease granted by these mineral hold- 

ers would no longer be in force and effect as to these 

four tracts.” 
This statement is based on a misconception of the facts. The 
lease in Arent vs. Hunter was granted on July 14, 1917, at a time 
when the lessors therein were vested with full and perfect 
ownership of the land with all mineral intact therein. The first 
of the mineral servitudes that were involved in the case was 
not created until October 24, 1917. The lease having been 
granted upon perfect ownership, it is obviously impossible for 
the termination of mineral servitudes thereafter created to have 
any effect upon it. 


In White vs. Ouachita Natural Gas Co. (177 La. 1052) 
decided in 1933, the lessor claimed that the lease was forfeited 
for non user of 10 years. The court, apparently accepting the 
premise that the lease was prescriptible, found that prescrip- 
tion had not run because of acknowledgments effecting an inter- 
ruption. This decision inferentially gives full support to the 
holding of Arent vs. Hunter, but does not cite it. 


Farrell vs. Sims (209 La. 1072) decided in 1946 involved 
a communitized lease that covered non-contiguous parcels. Ten 
years had elapsed without drilling on one of the parcels but the 
owner had accepted his proportionate part of the royalties on 
the entire leased premises. The court distinguished this case 
from Arent vs. Hunter on the ground that this was a communi- 
tized lease. No prescription could accrue, because there was a 
continuing acknowledgment by the acceptance of royalties. In 
its reference to Arent vs. Hunter, this decision may have been 
under the same misconception of the facts of the Arent case as 
was expressed in Hunter vs. Shell Oil Co. The case does not, 
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however, in any way d:tract from the authority of Arent vs. 
Hunter. 

In Lieber vs. Ouachita Natural Gas Co. and in Hunt Trust 
vs. Crowell Land & Mineral Company, leases with primary terms 
of 25 years were involved but the question of term or prescrip- 
tion was not an issue in either case. 

In conclusion, it is submitted that oil and gas leases fall 
into a category and concept still in the process of formulation; 
that this concept is a composit of mineral servitude and ordinary 
lease ; that the decisions, although containing violently conflicting 
language are not conflicting in their holdings, and that each 
decision stands as law for its own particular issue; that in Arent 
vs. Hunter, the Court applied 10-year liberative prescription to 
an oil and gas lease which holding was inferentially affirmed in 
White vs. Ouachita Natural Gas Co. and the rule of Arent vs. 
Hunter is the present law of the State of Louisiana. 


It is further submitted that, as Mrs. Daggett has pointed 
out, in her book, it would be illogical to declare that the right 
involved, that is, the right to explore for and produce minerals, 
may be leased for more than 10 years, without exercise but may 
not be sold for more than ten years without exercise. 

As Mrs. Daggett has also pointed out, to permit long term 
leases to continue to be valid, though unproductive, would be 
to take the most valuable asset of Louisiana land holders out 
of commerce because these rights are actively valuable only when 
they are made to produce and such long term leases could sub- 
vert the existing mineral policy of the state. 

Precedent, uniformity, logical continuity, and mineral policy 
all lead to the conclusion that oil and gas leases form an inde- 
pendent legal concept which is subject to the same liberative 
prescription of ten years that is applicable to mineral servitude. 





“TIME IS OF THE ESSENCE” 

While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i. e., 
in the preparation and printing of a brief. 

Often, for various reasons, a lawyer cannot dictate his brief until the last pos- 
sible moment. Then comes the problem of can it be printed in time and, if so, will 
it be a thorough and accurate job? 

The answer is yes if your brief is sent to the right place. Because of our 
many years experience in this field and, more important, due to the fact that brief 
printing is our business, our specialty, and not just a fill in, we are able to render 
fast, dependable and accurate service. 

Remember, our service includes picking up your copy, proof-reading by a 
qualified er: filing and service on opposing counsel. So, the next time you're 
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There have been some near misses insofar as attaining a 
decision on this point is concerned. In Hunt Trust vs. Crowell 
Land and Mineral Corporation, 210 La. 945, 28 So. 2d. 669, a 
lease was involved which provided for a primary term of 25 
years. There was no drilling or production for 23 years, but 
delay rentals were paid annually during that period. At that 
late time production was obtained on the property. The question 
of prescription apparently did not come into play in that case. 
In Ascher vs. Midstates Oil Corporation, 64 So. 2d 182, decided 
in March, 1953, the liberative prescription of ten years was 
pleaded in bar of an overriding royalty interest. The Court did 
not find it necessary to pass on the plea of prescription. In State 
vs. Duhe, 9 So. 2d 517, the Court was confronted with a lease 
for ninety-nine (99) years granted by the State Penitentiary. 
The State of Louisiana actually pleaded the prescription of ten 
years for non-use, but the Court held that because the lease was 
granted under a special act of the legislature and since no plea 
of unconstitutionality was filed by the State, leveled at this 
special act, it could not consider the plea of prescription. 


In Arent vs. Hunter, 171 La. 1059, 133 So. 157, Justice 
Rogers said: “A mineral lease conveys to the lessee nothing 
more than a servitude upon the lands covered thereby.” This 
and similar statements found in contemporary decisions failed 
to settle the question of whether an oil and gas lease is a servi- 
tude and whether the liberative prescription of ten years applies 
to an oil and gas lease, even though such language strongly in- 
dicates that the prescription would apply. 


People in the oi] and gas industry, in spite of such state- 
ments, continued to call the documents autographed for them 
by landowners “leases” rather than “servitudes,” “lease-servi- 
tudes,” or some other appellation in line with the quotation from 
the Arent case. The thinking of the lawyers serving the oil and 
gas industry, and the judges passing on their cases, strayed 
away from the idea of oil and gas leases being servitudes. But 
a lease must fall into some category which will fit into one of 
the divisions of the Civil Code such as “lease,” “usufruct’” and 
“servitude.” 
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Mineral Lease—Lease or Servitude? 


By Clarence L. Yancey of Shreveport, at meeting of Louisiana 
State Bar Association, Alexandria, La., April 24, 19538 


The question presented for discussion is not, properly, 
whether an oil and gas lease is a servitude but rather, whether 
tre liberative prescription of ten years properly applies to an 
oil and gas lease. For, indeed, it is possible for the prescription 
to apply without a lease being a servitude. 


If an oil and gas lease is not a servitude, then what is it? 
Early decisions said that such a lease was a “real right,” but the 
State Supreme Court in Gulf Refining Company of Louisiana 
vs. Glassell, 186 La. 190, 171 So. 846, held that an oil and gas 
lcase was merely a personal right rather than a real right, and 
tiie owner of such right was limited to a personal action against 
the lessor and could not institute the petitory action. The Court 
refused to give the lessee in a mineral lease any greater rights 
than a lessee under an ordinary predial lease. The legislature 
promptly passed Act 205 of 1938, which declared that oil and 
gas leases are classified as real rights and provided that they 
may be asserted, protected and defended in the same manner as 
other immovable property without the concurrence of the land- 
owner in any action or by any procedure available to the owner 
of land. In the next move, the Supreme Court held in Tyson vs. 
Surf Oil Company, 195 La. 248, 196 So. 336, that this act was 
procedural in character. In Arnold vs. Sun Oil Company, 218 
La. 50, 48 So. 2d 369, the Court in a decision which became final 
on June 30, 1950, held the act to be remedial and procedural, 
saying: “The usual oil and gas lease with a cash or royalty 
consideration . . . is a contract of letting and hiring within the 
meaning of the Codal articles, and that the lessee in such a min- 
eral lease obtains an obligatory or personal right only and not 
a servitude on the realty or a real right in the land.” 


Again the legislature acted quickly and passed Act 6 of the 
Second Extra Session of 1950, which was approved by the Gov- 
ernor on August 10, 1950, just forty days after the decision in 
the Arnold case became final. This act re-enacted Act 205 of 
1938, but added a sentence which states that the statute shall 
be considered as substantive as well as procedural so that the 
owners of oil and gas leases within the purpose of the statute 
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shall have the benefit of all laws relating to the owners of real 
estate. (R.S. 9:1105). 


It would seem that, once and for all, the matter has now 
been settled and an oil and gas lease is a substantive real right 
as well as a procedural real right. This would, on its face, ap- 
pear to be decisive of the matter under discussion here when one 
examines the reasoning in Vincent vs. Bullock, 192 La. 1, 187 
So. 35. That case held that royalty is a real right and that under 
the Code articles real rights prescribe for non-use in ten years; 
therefore, royalty prescribes in ten years. The argument thus 
follows that since an oil and gas lease is a real right, it will pre- 
scribe for non-use in ten years. That the Supreme Court will 
adopt this reasoning is doubtful. 


Let us take a closer view on the applicability of Article 
3929 of the Revised Civil Code which releases the owner of land 
from all real rights with which it is burdened if such rights are 
not exercised within ten years. It may be argued that if the 
lessee has the right to drill or to pay an annual rental to delay 
drilling, such annual payment and the receipt thereof by the 
lessor may be an acknowledgment of the lessee’s right which 
would interrupt prescription and make it begin to run anew with 
each rental payment. It may be argued that the rental payment 
is in fact an exercise of the right which is granted under the 
lease just as the payment on a note or open account serves to 
interrupt the prescription running in those cases. 


On the question of statutory construction, it may properly 
be asked whether the 1950 act was intended by the legislature 
to remedy the defects pointed out in the Arnold case and merely 
extend the protection of the laws of registry to oil and gas leases. 
It may be said that the legislators did not intend that the act 
should have any effect on the law of prescription of real rights 
since the statute makes no mention of subjecting oil and gas 
leases to the law of prescription. If the 1950 act is the vehicle 
for subjecting oil and gas leases to the liberative prescription, 
then we are confronted with the troublesome question of its 
effect on leases in existence when the act became law, and the 
possibility of depriving owners of valuable substantive rights 
without due process of law. 


Another problem presented is in case of an oil and gas lease 
covering two or more noncontiguous tracts. If a lease is not a 
servitude but some other type of real right, it would seem that 
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the exercise of such right on one tract might well keep alive the 
lease on the other tract or tracts covered by the same lease. The 
reasoning would be that the lease is a matter of contract between 
the parties which should be strictly construed according to its 
terms, and the cases relating to divided servitudes would not 
be applicable. 


The problem under discussion today is of such importance 
that I feel it should be put at rest in the interest of progress in 
the oil and gas industry. This can be done by way of legislative 
solution or judicial solution. My own feeling is that since the 
application of the prescription of ten years to mineral and 
royalty deeds has met with such general approval, it would be 
proper, in the interest of public policy, to subject oil and gas 
leases to the same type of prescription. I have the distinct feel- 
ing, however, that in view of the consistent holdings by our 
Supreme Court that oil and gas leases must be governed by 
the laws relating to predial leases insofar as the same is pos- 
sible, the Court will be inclined to hold that the prescription of 
ten years does not apply to oil and gas leases if there is any rea- 
sonable justification for such a holding. 
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The Model Probate Code and Probate 


Procedure in Louisiana 


(Address delivered by Lewis M. Simes at the Louisiana State 
Bar Association meeting at Alexandria, La., April 24, 1953.) 


In participating in any discussion of Louisiana law, I am 
affected with a profound sense of reverence and of humility. 
The shades of Justinian, of Napoleon and of Edward Livingston 
look down upon us; and I have a keen awareness of being in 
the presence of the living application of one of the oldest, most 
mature, and most widespread systems of law known to civilized 
man. 


In discussing with you some of the important features of 
the Model Probate Code, therefore, it is not with the idea that 
an entirely new system of probate law be imposed upon the 
legal institutions which you have. I do not believe that it is pos- 
sible to change the fundamental legal bases of any civilized so- 
ciety at one fell swoop. Sweeping political and social changes— 
even revolution—do not produce basic changes in the private 
law of a state or nation. Law adapts itself to new conditions by 
a gradual process of accretion. “Here a little and there a little.” 


This does not mean, however, that the Model Probate Code 
has nothing to offer for the reform of probate procedure in 
Louisiana. While I am the last person to advocate its adoption 
in its entirety, I firmly believe that it contains many specific 
provisions which could be fitted into your system of law, and 
which would improve your probate procedure. As I once said 
in discussing the Model Probate Code as applied to common law 
jurisdictions, “The Model Code is a well to draw from, not an 
instrument of regimentation.” This is even more true for Louisi- 
ana than for states having legal systems based solely on the 
English common law. I take it, however, that your probate law 
is far from being pure and unadulterated Roman or even French 
law; that it already has several common law patches; and that 
a few more would not impair its basic foundations. 


As early as 1940, a movement was initiated in the Real 
Property, Probate and Trust Law Section of the American Bar 
Association to prepare a Model Probate Code. In 1943, an ar- 
rangement was agreed upon whereby the research on the Model 
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Code was to be done at the University of Michigan Law School, 
and I was placed in charge of that research. A Committee of the 
Section of the American Bar Association was appointed to draft 
the Code, under the chairmanship of Mr. R. G. Patton of Minne- 
apolis. The actual drafting was done by a sub-committee from 
that committee, consisting of Mr. R. G. Patton, Professor 
Thomas E. Atkinson, now of New York University, Mr. Paul E. 
Basye, now of the San Francisco bar, and myself. The drafting 
committee made its report in the fall of 1946, presenting a 
Model Probate Code of 260 sections. The report of the Commit- 
tee was approved by the Section of Real Property, Probate and 
Trust Law at the annual meeting of the American Bar Associa- 
tion in 1946. Since then much of the substance of the Model Code 
has been enacted in probate codes in Arkansas and Indiana. Por- 
tions of the code are under consideration for enactment in 
Texas, Missouri, and perhaps in other states. In no state has 
the Code been enacted as a whole. Indeed, it was not the purpose 
of the draftsmen that this should be done. But the Model Code 
furnished a guide; and many sections were made the basis of 
new legislation. 


The Model Code consists of five parts, entitled as follows: 
Part I, General Provisions; Part II, Intestate Succession and 
Wills; Part III, Administration of Decedents’ Estates; Part IV, 
Guardianship; and Part V, Ancillary Administration. After 
advising with Professor McMahon, I am convinced that only 
Parts III and V have much to offer in connection with probate 
legislation in Louisiana. I am going to discuss certain points in 
Part III. In doing so, I shall discuss only the matters which Pro- 
fessor McMahon has discussed, and in the same order. 


(1) First, I should like to refer to the provisions of the 
Model Probate Code with respect to venue. They are contained 
in Section 61. These provisions are designed to take care of two 
problems: namely, How should the law avoid having probate 
proceedings in the same estate brought in two or more counties 
or parishes; and how should the most convenient place for the 
administration be determined? The Code indicates as do prac- 
tically all statutes on this subject, the domicile of the decedent 
at the time of death as the primary place for administration. If, 
however, the decedent was domiciled outside the state, then the 
venue may be in any county where the decedent left property 
or any country into which property belonging to his estate may 
have come. These provisions are founded on the basic principle 
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that the convenience of interested parties should be the sole 
ground for fixing venue in a given county or parish. But since 
it is impossible to determine by any fixed rule of law what is 
always the most convenient location for the administration of a 
decedent’s estate, the Model Probate Code adds this further pro- 
vision: “If it appears to the court at any time before the decree 
of final distribution in any proceeding. . . . that it would be for 
the best interests of the estate, the court, in its discretion, may 
order the proceeding with all papers, files and a certified copy 
of all orders therein transferred to another court which other 
court shall thereupon proceed to complete the administration 
proceeding as if originally commenced therein.” 


The other problem involving venue is perhaps more difficult 
of solution. In the first place, in a few states it has been held 
that domicile in the county is a jurisdictional fact and there- 
fore probate courts in two or more counties of the same state 
may each find that the decedent was domiciled in such county. 
Unless there is an appeal to a higher state court, there is no way 
to settle the matter. Most states, however, distinguish between 
venue and jurisdiction when this problem arises, and conclude 
that this is purely a question of venue. Conceding that this is a 
matter of venue, the solution of the Model Probate Code, follow- 
ing that of many jurisdictions, is that the county in which pro- 
ceedings are first commenced shall retain jurisdiction unless 
the court of that county decides that that is the wrong county. 
A problem has sometimes arisen as to whether the commencing 
of the proceeding is the filing of the petition or consists in the 
appointment of a personal representative. The Model Probate 
Code takes the former view. Hence, if a petition for administra- 
tion is filed in one county of a state, and the court finds that 
the decedent either was domiciled in that county or that prop- 
erty of the estate is there, then any probate proceeding com- 
menced in any other county of the state would be void. 


(2) Next, I should like to consider Model Probate Code 
sections 66 to 68 with respect to notice of proceedings to admin- 
ister a decedent’s estate. I may preface my remarks by pointing 
out that in common law jurisdictions the states are almost 
equally divided on the question of the initial notice. A little over 
half of them require notice, usually by publication and often sup- 
plemented by notice by registered mail, to inteyested persons 
whose names and residences are known, before any hearing can 
take place. The other states do not require notice prior to pro- 
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bate of the will, and most of them do not require notice prior to 
the appointment of an administrator. § 68 of the Model Probate 
Code provides that the proceeding may be initiated without no- 
tice. But there are certain exceptions. At any time before the 
hearing, an interested person can file with the court a request 
for notice. Or an interested person may file a statement oppos- 
ing the probate of the will or the appointment of a personal rep- 
resentative. In either of these cases the court must order notice 
by publication and also notice by registered mail to each heir or 
devisee whose name and address is known and to all persons 
who have filed request for notice. The court may in any case, in 
its discretion, direct notice prior to the initial hearing on the 
petition for probate of the will or appointment of the personal 
representative. If no notice by publication is given prior to the 
appointment of an executor or administrator, then § 70 of the 
Model Code provides for a subsequent published notice of the 
appointment of the personal representative, which shall include 
a notice to creditors to come in and file their claims. 


Two observations are pertinent concerning these provisions 
for notice. First, it would seem advisable at some stage in the 
proceeding, before any irrevocable orders or decrees have been 
made by the court, to have some sort of notice by publication and 
probably this notice should be supplemented with notice by mail 
to heirs and devisees whose names and addresses are known. I 
make this assertion in view of the recent decision of the Supreme 
Court of the United States in the case of Mullane v. Central 
Hanover Bank and Trust Co., 339 U.S. 306, decided in 1950. 
That case involved the validity of a final accounting proceeding 
with respect to a common trust fund under the jurisdiction of 
the New York Surrogate’s Court. Notice was given by publica- 
tion only, as permitted by the terms of the New York statute. 
The Supreme Court of the United States held that the statute 
was unconstitutional in that something more in the way of no- 
tice than mere publication was needed to constitute due process 
of law. The court suggested that at least notice by ordinary mail 
to beneficiaries of the trust whose names and addresses were 
known, and whose interests were not merely contingent, should 
have been given. Just how far that decision applies to a proceed- 
ing for the administration of a decedent’s estate is not clear. The 
case did not involve such a proceeding. But the court made it 
clear that, merely because a proceeding is in rem, is no reason to 
say that published notice is always sufficient. 
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Doctrines concerning notice in decedents’ estates have 
always been unique in common law. The English practice always 
has been, and still is, to initiate the proceeding without notice; 
but to allow time for interested parties to come in later and 
object and have the matter reheard. It may be that anciently the 
mere fact that a person died was some sort of notice to persons 
interested in his estate. But it can hardly be said that that is 
true in large cities today. I would suppose that, in order to be 
safe, at some stage in a probate proceeding, there should be 
some sort of published notice, and also notice by mail to heirs 
and devisees whose names and addresses are known. I do not 
believe, however, that you have to keep giving such notice before 
every hearing in the various steps in administering the estate. 
In a sense the entire probate proceeding is one proceeding and 
this has been held by the Supreme Court of the United States. 


This leads me to the second observation concerning the 
Model Probate Code provisions. The device of allowing an inter- 
ested party to file requests for further notices of hearings would 
seem to be adequate to take care of later notice requirements, 
both from the standpoint of constitutionality and inherent fair- 
ness. And by this type of provision a very considerable saving 
of costs of notice may be made to the estate. 


In my own state of Michigan, some of the legislators be- 
came so disturbed about the implications of the Mullane decision, 
that they induced our legislature to enact a provision requiring 
notice by registered mail to interested parties at numerous 
stages of the proceeding; and this includes notice by registered 
mail to all creditors whose names and addresses are known. One 
lawyer told me that the probate court would soon exhaust all 
its space for filing the registered mail returns if the law were 
not repealed. I feel certain that there is no constitutional require- 
ment that notice by mail be given to creditors; and I look for an 
early repeal or amendment of the Michigan statute so hastily 
enacted. 


(3) Section 96 of the Model Probate Code provides for the 
order in which persons are entitled to appointment as executors 
or administrators and the things which might disqualify persons 
from appointment. The executor, if one is named, is, of course, 
preferred. Next in order, it is provided that appointment may 
be made to the surviving spouse or next of kin or both, or to 
some person or persons nominated by them or any of them, as 
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the court may, in its discretion, determine. A provision like this 
gives the court a good deal of discretion and injects a desirable 
flexibility into the matter of selection. In general, it is assumed 
that a surviving spouse or next of kin will be a desirable choice, 
partly because he is likely to be a beneficiary, and partly be- 
cause he will know about the family circumstances. 


As to disqualifications, two points should be noted. Statutes 
often disqualify a person who is a convicted felon, but fail to de- 
fine that term. It has been held that it refers to one convicted 
of a felony against the state in which the law was enacted, but 
not one convicted of a crime against the United States. It un- 
doubtedly would make the definition too broad if we were to 
define a felon as a person convicted of a crime against any sov- 
ereignty whatsoever. If we did so, that would include crimes 
against Russia and communist China as well as other foreign 
countries. The Model Probate Code solves the problem as fol- 
lows: A person is disqualified if he is a convicted felon “either 
under the laws of the United States or of any state or territory 
of the United States.” 


Another point as to disqualifications concerns the require- 
ment of residence. The laws of some states require that the 
executor or administrator be a resident of the state. It is be- 
lieved that this requirement is unduly strict. Of course, if its 
object is to keep all the business at home, one can understand it. 
But if its purpose is merely to restrict the appointment to 
persons under the control of the court then the matter can be 
handled in another way. The Model Probate Code merely dis- 
qualifies “a non-resident of this state who has not appointed a 
resident agent to accept service of process ... and caused such 
appointment to be filed with the court.” In other words, if the 
personal representative is subject to the process of the court by 
reason of having a resident agent, it is not important that he 
himself is a non-resident. 


(4) Section 131 of the Model Probate Code provides for 
the continuation of a decedent’s business. In the absence of some 
such legislation much litigation and possible loss to the estate 
may arise. It is true, you have one alternative not open to inter- 
ested parties in common law jurisdictions. The heirs may accept 
the estate at once and go ahead with the business themselves. 
But more likely they are either not qualified to carry on the 
business in question, or do not wish to take the risks of liabili- 
ties to creditors. 
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In common law jurisdictions where no statutes on this sub- 
ject are found, a personal representative may have no way of 
continuing the services of clerks and other employees, and of 
purchasing the supplies needed to maintain the business as a 
going concern without assuming personal liability therefor. This 
is often too great a risk for him to take. As a result he sells the 
property of the business at a forced sale, and réalizes nothing 
from one of the most important assets, the good will of the busi- 
ness. It is, of course, possible for a testator, within limits, to do 
something about this problem by the provisions in his will. But 
if he has not, some legislation on the subject would seem to be 
imperative. The Model Probate Code authorizes the court, upon 
a showing of advantage to the estate, to make an order which 


may provide: 


“‘(a) for the conduct of the business solely by the personal 
representative or jointly with one or more of the decedent’s sur- 
viving partners, or as a corporation to be formed by the personal 
representatives ; 


“(b) the extent of the liability of the estate, or any part 
thereof, or of the personal representative, for obligations in- 
curred in the continuation of the business; 


“(e) as to whether liabilities incurred in the conduct of 
the business are to be chargeable solely to the part of the estate 
set aside for use in the business or to the estate as a whole; and 


“(d) as to the period of time for which the business may be 
conducted, and such other conditions, restrictions, regulations 
and requirements as the court may order.” 

With these provisions a competent court can work out an order 
which will adequately protect both the estate and the personal 
representative. 


(5) Section 132 of the Model Probate Code provides a sim- 
ple method for the completion of contracts which the decedent 
has made to convey or lease land. If a decedent has made such 
a contract and it is unperformed at the time of his death, several 
problems can arise. It may be that the performance of the con- 
tract calls for a conveyance with covenants of warranty. But the 
personal representative does not wish to give such covenants, 
because to do so would, in the absence of statute, render him per- 
sonally liable on them. The Model Code provides that he may 
make such a warranty, but that he is not personally bound. In- 
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stead the estate is bound as if the covenant were made by the 
decedent himself. 


Furthermore, in common law jurisdictions title examiners 
are likely to insist upon including in the abstract of title copies 
of several probate orders, where the chain of title involves a sale 
by the personal representative. To obviate the necessity of in- 
cluding these, the Model Code provides that “A certified copy of 
the order [that is the order directing the personal representative 
to make the sale] may be recorded with the deed of conveyance 
in the office of the register of deeds of the county where the 
land lies, and shall be prima facie evidence of the due appoint- 
ment and qualification of the personal representative, the cor- 
rectness of the proceedings and the authority of the personal 
representative to make the conveyance.” 


(6) One of the most valuable provisions of the Model Code 
is that which provides for the adjudicated compromise, §§ 93 to 
95. The problem arises when the validity or legal effect of a will 
is in dispute. Of course, if all interested parties are ascertained, 
are within the jurisdiction, and are of age and sound mind, they 
can enter into a compromise agreement, just as they can enter 
into any other contract, and no statute is needed for this pur- 
pose. But if minors, or other incompetents, are interested, or if 
an heir is yet unborn and the period of gestation has not yet 
terminated, legislation is desirable in order to bind such persons 
by the compromise agreement. Indeed, in common law jurisdic- 
tions this necessity is even greater where future interests are 
recognized and such interests are commonly limited in favor of 
persons not yet conceived or not yet ascertained. 


The solution offered by the Model Probate Code is to have 
guardians ad litem appointed by the court to represent persons 
who are incompetent, or unascertained, or unborn, and to au- 
thorize these guardians to enter into the compromise. Then the 
compromise agreement is presented to the court; and if it is 
fair, the court approves it. As Professor McMahon has said, in 
your state the proper officer would not be a guardian ad litem. 
But I would suppose that a similar officer could be appointed to 
enter into a compromise, if your statute so provided. While per- 
haps a tutor or curator, already appointed, might function in 
connection with such a compromise; I would suppose that a 
statute which provided for a particular person to represent the 
incompetent or unborn would have decided advantages. 
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The source of the legislation included in the Model Probate 
Code is a statute enacted a number of years ago in Michigan. 
When John F. Dodge, one of the original Dodge Brothers, who 
first manufactured the Dodge automobile, died, he left an estate 
of many millions of dollars. In his will he provided for a resi- 
duary trust for his children and for other members of his fam- 
ily. A good deal of doubt was entertained by legal experts con- 
cerning the validity of this trust under the Michigan statute 
concerning the suspension of the absolute power of alienation. 
Yet a very minor modification in the terms of the trust—namely 
a provision that the trustee be required to sell a piece of real 
estate included in the trust—would have made it valid. Most of 
the beneficiaries of the trust were in favor of having the trust 
sustained. But one child of the testator, who received such a 
small share as to be practically disinherited, sought to attack its 
validity. The other living beneficiaries, however, were quite 
willing to permit a substantial increase in the share of this one 
child, provided the substance of the trust could be permitted to 
stand. A compromise agreement to this effect was desired by 
all. But, since there were provisions for beneficial interests in 
unborn and unascertained persons, such persons could not par- 
ticipate in any compromise agreement. Hence a statute, now 
commonly called the “Dodge Act’, was enacted to permit the 
compromise and was expressly made retroactive. It provided for 
the appointment of guardians ad litem for unborn and unascer- 
tained persons, who could thereupon enter into a compromise 
agreement. The agreement was then to be approved by the court, 
if found to be fair; and would thereupon, for practical purposes, 
be substituted for the will. 


While the Model Probate Code, in presenting a compromise 
statute, does not propose to give it retroactive effect, it does set 
out legislation following the general outlines of the Michigan 
statute to which I have referred. Its effect is to offer a device 
whereby a compromise can be effected when a contest is involved 
as to any one of the following matters: 


“(a) Admission to probate of any instrument as the last 
will of any decedent; 

“(b) Theconstruction validity or effect of any such instru- 
ment; 

“(c) The rights or interests in the estate of the decedent 
of any person, whether claiming under a will or as 
heir ; 
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“(d) The rights or interests of any beneficiary or any 
testamentary trust; 


“(e) The administration of the estate of any decedent or 
of any testamentary trust.” 


(7) The last feature of the Model Probate Code which I 
wish to discuss is the limitation on the time within which probate 
of a will or administration is possible. I am not at all sure that 
this is something which should be included in your code. But as 
it is such an essential part of the Model Code, I wish to describe 
it to you for whatever it is worth. 


In common law jurisdictions, it is felt that we need pro- 
visions like this in order to make secure the title of the heir or 
other successor to the estate of the decedent. Under the Model 
Probate Code, the probating of the will determines that this is 
the last and only will. No further wills can be introduced with- 
out attacking that decree. And any such later will must be pre- 
sented for probate before that decree. In many common law 
jurisdictions, that is not the rule; but the probating of a later 
will long after an earlier one has been admitted to probate has 
been a prolific source of confusion. Furthermore, the Model 
Probate Code provides for a decree of distribution, which is con- 
clusive if unappealed from. Hence, if administration proceed- 
ings are pursued to the conclusion under the Model Probate Code, 
creditors are barred, the distributees are determined, and no 
further wills can be produced. 


If, however, in common law jurisdictions, as frequently 
happens, nothing whatever is done about administering the 
estate, different problems arise. The Model Probate Code pro- 
vides that, if there is no administration, debts are barred at the 
end of five years, and no will can be produced for probate after 
five years. See § § 83 and 135(d). Then the only problem in 
the determination of title to the estate is the ascertainment of 
the heirs. § 195 provides a simple procedure for the determina- 
tion of heirship, which, I would suppose, is analogous to your 
proceeding for a judgment of possession. 


If time permitted, I could continue with other instances of 
provisions of the Model Probate Code which might offer sug- 
gestions for your legislators. For in spite of the differences 
in our legal system, fact situations are essentially the same. The 
solution made in one code can throw light on that which would 
be desirable in another. 


60 




















In conclusion, may I commend you for making serious busi- 
ness of the reform of probate procedure. In other states, too 
often probate jurisdiction has been classed with the police court 
and the justice of the peace. Not infrequently, the probate judge 
is a lay judge in an inferior court. Yet most of the wealth of 
America passes through its probate courts once each generation. 
The intricate rules for the interpretation and construction of 
wills are there applied. Widows and orphans are there provided 
for. The very foundation of a society of free enterprise is laid 
in its legal provisions for the orderly succession to property on 
death. I congratulate you, therefore, that you are building of 
brick and marble, and not of sticks and straw, the legal structure 
which is to guide your probate tribunals in the years to come. 
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Blind Spots in the Louisiana Code of 


Criminal Procedure 


(Speech delivered by Dale E. Bennett, Professor of Criminal 
Law at Louisiana State University, at the Criminal Law 
Section of the Louisiana State Bar Association.) 


The primary purpose of the Code of Criminal Procedure is 
to provide for the fair and expeditious trial of those charged 
with crimes. To this end the rules should carefully and com- 
pletely safeguard the rights of the accused. Yet they should 
not be so hyper-technical that they will serve as a means of 
thwarting justice. It is from this utilitarian point of view that 
I wish to consider and appraise the Louisiana Code of Criminal 
Procedure of 1928, and to raise some of the problems which per- 
plex me as a student and teacher of criminal procedure. 


Our appraisal should begin with a recognition of the fact 
that the 1928 Code has effected a distinct improvement in the 
procedures governing criminal trials in this State. Prior to 1928 
Louisiana had a sort of patchwork system of criminal procedure. 
Under Section 33 of the Crimes Act of 1805, the rules of evi- 
dence, forms of indictment, and methods of procedure were to be 
governed by the highly technical rules of the English common 
law. Super-imposed upon this common law framework was a 
disorganized mass of statutory enactments. In some situations 
confusion resulted from the overlapping of several statutes. In 
others, no statutory provisions existed, and the trial was gov- 
erned by outmoded common law procedures. As a result of these 
conflicts and hiatuses there were many important situations 
where the trial must necessarily proceed, as one experienced 
lawyer suggester, “by main force and awkwardness.” 


The 1928 Code of Criminal Procedure was a distinct im- 
provement over the prior hybrid system of common law-statutory 
law. A number of substantial improvements were made. The 
short form indictment provided in Article 235 replaced the prolix 
and cumbersome common law method of charging offenses. The 
special “harmless error’ provision of Article 557 helped eliminate 
reversals for technical errors not resulting in substantial preju- 
dice to the rights of the accused. While this provision did not 
introduce a new doctrine to Louisiana criminal procedure, it 
served to accentuate the significance of the principle that non- 
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prejudicial trial irregularities should not be the basis of setting 
aside a fair conviction. The new Code clarified and definitely 
stated many procedures where the prior legislative and judicial 
pattern had been rather uncertain. Among other things, it made 
it clear that the granting of continuances is a matter which is 
addressed to the sound discretion of the trial judge. It provided 
a clear statement as to the method of jury selection, the duties 
of the district attorney, and other important aspects of the crim- 
inal trial. 


Despite these improvements the 1928 enactment did not com- 
pletely cover the field and fell short of providing a model Code 
of Criminal Procedure. In the preface to his annotated edition 
of the Code, St. Clair Adams, Chairman of the Code Commission, 
significantly states “as a Code of Criminal Procedure it does 
not embody all the rules of pleading practice and procedure that 
are applicable to the trial of criminal cases. Many of these rules 
are not embraced in the Code and will be found in the Revised 
Statutes, in the acts of the Legislature, in the common law and 
in the jurisprudence of the State.” For example, the defendant’s 
important right to be served with a copy of the indictment and 
of the jury list is not found in the Code, but is based on an old 
provision of the Revised Statutes of 1870. The well settled and 
logical rule that an insane defendant cannot be executed emanates 
from the common law and is not even alluded to in the codal 
procedures dealing with the insanity plea. Conversely, in a 
number of instances, cumbersome provisions of the old statutes 
were retained without any effort at clarification or restatement. 


Since 1928 a number of beneficial amendatory statutes have 
been enacted. One of the most significant is the 1950 Responsive 
Verdict statute which was adopted upon the recommendation 
of the Louisiana District Judges’ Association. This statute elim- 
inated a considerable amount of judicial and jury confusion, by 
definitely stating the responsive verdicts. It also eliminated 
certain verdicts which were technically responsive under the 
jurisprudence, but which served only to confuse the jury. A 
1944 amendment of the short form indictment article, recom- 
mended by this Criminal Law Section, has enlarged the benefits 
of the short form by making it available for charging all crimes 
stated in the Criminal Code of 1942. The 1942 probation and 
parole statutes made substantial improvements in the State’s 
effort to individualize punishment and to rehabilitate first of- 
fenders whenever possible. In felony cases supervised probation 
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replaced the old unconditional suspension of sentence “on good 
behavior” which merely meant until conviction of another crime. 
The provision whereby all first offenders were eligible to apply 
for parole after serving one-third of their sentence replaced the 
very confusing and inconsistently applied indeterminate sentence 
law. A 1950 statute, recommended by Judge Vincent Mouser 
when he was president of the District Judges Association, re- 
quires that the judge shall furnish the jury with a written list 
of those verdicts which they may appropriately return. This 
strictly non-controversial provision has virtually eliminated the 
confused and irrational verdicts which had previously plagued 
the courts and our Louisiana jurisprudence. 


On the other side of the ledger, some well-meaning amend- 
ments have confused, rather than clarified, the procedural pat- 
tern. In two instances which will be discussed, important 
procedural reforms contemplated by the 1928 Code of Criminal 
Procedure have been virtually emasculated by such amendments. 


It shall be the purpose of the speaker to review some of the 
possible blind spots and deficiencies in the Code of Criminal 
Procedure as it now stands. In some instances I shall make 
rather definite recommendations. You may disagree with these 
but at least the problem will be raised. In other instances time 
only permits a posing of the problem. 


The first problem concerns the important matter of inter- 
state extradition. Our Louisiana provision, following the Federal 
pattern, includes the troublesome requirement that the defendant 
must be a “fugitive from justice.” This means that he must 
have committed a crime while physically in Louisiana and then 
have fled from the State to escape prosecution and punishment. 
Difficult questions frequently arise as to when the offender has 
fled from justice. Also there may be situations where a crime 
is committed by a person who is outside of the State where the 
crime takes effect at the time he does his criminal act. Examples 
would include the cases where an offender mails a criminal libel 
or extortion threat from one state to another, and where he 
shoots across the state line or sends poison candy across the 
state line taking effect on his victim in the second state. In 
such instances a crime is clearly committed in the state where 
the defendant’s act takes effect, but he can not be extradited 
by that state since he never committed a crime there and then 
“fled from justice after the crime.” While Louisiana law pro- 
vided some relief by the adoption of a special 1950 statute 
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covering extradition in non-support cases, a general solution of 
the problem can only be effected by our adoption of the Uniform 
Extradition Act. This act, which has been adopted by thirty- 
one states, expressly provides that there is a sufficient basis 
for extradition if the defendant is “charged” with a crime in 
the demanding state. Other advantages of Louisiana’s adopting 
this uniform act would be that it clarifies procedures which are 
presently very confusingly stated, and provides a uniformity 
which is particularly essential on a matter requiring interstate 
cooperation. This uniform act has been upheld as against the 
claim that it is repugnant to the Federal Constitution and laws. 


A second problem which has been pointed out by attempted 
1952 legislation, deals with the inadequacy of jury lists in the 
smaller county parishes. Frequently the lists prove grossly in- 
adequate and result in substantial trial delays or the use of 
unsatisfactory tales jurors—as in the situation where you have 
multiple offenders charged with a capital offense. A 1952 
amendatory statute sought to alleviate this difficulty by giving 
the court a discretionary power to order the jury commission 
to prepare larger general venires and jury lists. This statute 
was enacted without opposition, but was accidentally superseded 
in large part by another amendment of Articles 179 and 180 
which made a minor amendment in them but did not include 
the important change which has just been mentioned. Since 
the less significant statute was signed at a later date by the 
Governor, the Supreme Court held that the statute providing 
for larger jury venires and grand jury lists had been automatic- 
ally superseded. As-a result the problem of frequently inade- 
quate jury lists is still with us. A legislative remedy such as 
that proposed in 1952 may well be the answer. 


Another source of frequent confusion results from some 
uncertainty which exists in the law as to the scope of the grand 
jury’s powers. To ascertain these powers one must consider 
two separate provisions. Article 209 of the Code of Criminal 
Procedure states that the grand jury shall investigate offenses 
called to their attention by either the district attorney or the 
trial judge. An old 1870 provision, which was integrated 
through the Revised Statutes of 1950, as Article 209.1, further 
states that it is the duty of the individual grand jurors to call 
attention to crimes of which they have personal knowledge. A 
clearer and much simpler provision is found in the Model Code 
of Criminal Procedure which states that the grand jury “shall 
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inquire into every offense triable within the parish and for 
which a charge has not already been filed.” Thus it makes no 
difference how the crime comes to the grand jury’s attention. 
In considering the scope of grand jury investigations it would 
appear that the 1928 redactors followed a sound policy in not 
giving the grand jury general inquisitorial powers. That, of 
course, is a matter for legislative determination. 


Probably one of the most serious deficiencies in our present 
criminal procedures relates to the matter of joinder of offenses. 
Article 218 had codified the common law, federal and general 
rule. It directed joinder of offenses “when two or more crimes 
result from a single act or from one continuous unlawful trans- 
action.”” For example, where a narcotics peddler made several 
sales to a group of victims, the charges would be made in a single 
indictment with each charge in a separate count. Where an 
armed burglar robbed the inhabitants of the dwelling he burglar- 
ized, the charges would be brought in a single indictment— 
count 1, for aggravated burglary and count 2, for armed robbery. 
In the above cases the charges joined would be determined by 
a single jury at a single trial, thus saving time and avoiding 
unnecessary duplication of evidence. Article 218 was repealed 
in 1932, and two reasons were given for that repeal. First, the 
article as included in the 1928 Code of Criminal Procedure pro- 
vided for the joinder of all crimes arising out of the single 
transaction. In State v. Jacques (1931), 182 So. 657, the Su- 
preme Court held that the joinder of murder, requiring a unani- 
mous verdict, and robbery, requiring a nine-out-of-twelve verdict, 
resulted in an unconstitutional joinder of crimes tried by differ- 
ent types of tribunals. A second argument was based on an 
exaggerated fear that the test of “continuous unlawful trans- 
action’”’ was too uncertain. This fear is readily answered by the 
fact that the federal courts and other states with such a joinder 
provision have experienced no great difficulty in its application. 
It is submitted that Article 218 should be reenacted in the inter- 
est of trial convenience. In so doing, certain factors should be 
kept in mind. First, the joinder provision should be limited to 
crimes with the same mode of trial and appeal, thus eliminating 
the type of unconstitutional joinder which was set aside in the 
Jacques case. Second, the provision should follow the federal 
and common law pattern, making joinder permissive rather 
than mandatory. 


The provisions relating to the methods of challenging the 
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validity of an indictment could stand considerable clarifying. 
Time does not permit a full discussion of those provisions, but 
a mere reading of the apparently inconsistent requirements of 
Articles 202, 284, 287, and 253 indicate a considerable divergence 
and uncertainty as to when the objection to the indictment must 
be filed. To the experienced criminal lawyer or trial judge, the. 
pattern is fairly well set. However, the inexperienced lawyer 
or inexperienced judge is faced with a rather perplexing situa- 
tion. That this uncertainty is real, and not merely conjecture, 
is evidenced by the fact that cases are presented involving this 
matter in almost every term of the Louisiana Supreme Court. A 
great deal of confusion could be avoided with a very simple 
statement as to the latest point at which objections to an indict- 
ment may be filed as of right, and the latest point at which they 
may be permitted within the sound discretion of the trial judge. 


While considering the methods of challenging the validity 
of the indictment, I would like to raise a question as to whether 
the demurrer serves any useful purpose in our criminal pro- 
cedure. The demurrer is limited to defects apparent on the face 
of the indictment, and it does not embrace those defects which 
must be established by outside evidence. Almost every supreme 
court term furnishes an instance where some unwary defense 
lawyer has failed to recognize the significance of this require- 
ment, and has demurred when he should have filed the broader 
motion to quash. Since the objections raised by the demurrer 
can similarly be raised by the motion to quash, which covers 
any and all objections to the indictment whether they appear 
on the face of the indictment or are established by outside evi- 
dence, it would appear that the model Code of Criminal Pro- 
cedure provides a more practical solution. It states that all 
defects in the indictment are raised by a motion to quash, and 
includes no provision as to the demurrer. The demurrer in 
Louisiana criminal procedure is like the appendix in the human 
body—its utility is very doubtful and it may become quite danger- 
ous and painful. 


The most serious procedural problem arises in connection 
with the insanity plea. Prior to the 1928 Code, Louisiana fol- 
lowed the common law procedure whereby the defense of insanity 
at the time of the crime could be raised, along with all other 
defenses going to the merits, under a general plea of “not guilty.” 
In the Code of Criminal Procedure insanity was established as 
a separate defense. It was to be raised by a special plea “filed, 
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tried, and disposed of before the plea of ‘not guilty’.” In the 
commissioners’ report to the Legislature they significantly stated 
“It is thought that the provision on this subject will result in 
determining the issue of insanity vel non before the trial on the 
merits, thereby minimizing the abuses which often arise from 
the use of the plea of insanity.” The abuses to which the com- 
missioners were referring were the prejudicial confusion of the 
jury by co-mingling evidence of insanity with other evidence 
relating to the question of whether the defendant did or did not 
commit the criminal act. The new procedure contemplated sep- 
arate trials and virtually required the impaneling of two juries. 
The first jury would hear the defendant’s insanity plea, deter- 
mining whether or not he was criminally responsible for his 
actions. If they found him criminally responsible a second jury 
would be impaneled which would then determine if he had com- 
mitted the crime charged. This procedure proved impractical 
in the small country parishes where it is actually very difficult 
to impanel a single impartial twelve-man jury in a sensational 
rape or murder case. As a result the insanity provisions were 
amended in 1932 by deleting the provision in Article 267 which 
had required that the insanity issue be tried first. Unfortunately 
some confusion resulted from the fact that the amended pro- 
vision did not adequately spell out exactly how and when the 
insanity issue should be tried. During the past twenty years 
the pattern has become rather well set by the jurisprudence, 
although the results may be characterized as somewhat anom- 
alous. In State v. Gunter (1945), 23 So. 2d, 305, the Supreme 
Court held that no evidence of insanity was admissible under 
a general plea of “not guilty,” stressing the fact that insanity 
was still listed as a special plea in Article 261. (At this point 
it might be mentioned that it was apparently the intention of 
the proponents of the 1932 amendment that Louisiana would 
revert to the common law procedure of joint trial of all issues 
relating to guilt or innocence.) On the other hand, if the defense 
counsel pleads “not guilty by reason of insanity” the door is 
wide open and all defenses may be simultaneously urged. Evi- 
dence is then admissible to show that the defendant did not 
commit the act, that he acted in self-defense, and that he is not 
responsible by reason of insanity. In State v. Dowdy (1950), 
47 So. 2d, 497, the Supreme Court held that there should not be 
a separate trial on the insanity issue, even where the defendant 
preferred and moved for such separate trial. 


Two possible solutions suggest themselves. First, if it is 
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desirable to keep the insanity plea separate, as was originally 
contemplated by the 1928 Code, the California procedure may 
offer a solution. By reversing the order of trial, they handle 
both issues with a single jury. First the jury determines 
whether the defendant did commit the crime charged. Then if 
he is found guilty in that respect, they separately pass on his 
special defense of insanity at the time of the crime. It will be 
noted that under this order of procedure the original guilt issue 
is not confused by the insanity evidence. Second, if it is desir- 
able, as was obviously intended by the draftsmen of the 1932 
amendment, to resort to the more expeditious common law pro- 
cedure of a single trial, certain amendments are suggested. 
Article 261, which lists the pleas at the arraignment, should 
delete insanity as a special plea—thus reverting to the old pro- 
cedure where evidence of insanity was admissible under a general 
plea of not guilty. If the separate insanity plea is abolished it 
would be well to require advance notice of the defendant’s in- 
tention to urge insanity as a defense. This would avoid unnec- 
essary delays while lunacy commissions examine a defendant 
who suddenly decides to urge that defense. Such a provision 
could be easily formulated so as to require that notice be given 
when the defendant pleads at the arraignment, or at such later 
date before the beginning of the trial as the judge in his discre- 
tion may permit. 


A closely related problem deals with the composition of the 
lunacy commission. A 1932 amendment of the insanity provisions 
required that the lunacy commission be composed of qualified 
experts with proper training in psychiatry. This amendment 
proved unworkable due to the fact that at that time (twenty 
years ago) doctors with such training were not readily available. 
A 1944 amendment then provided that the lunacy commission 
should be composed of the coroner, who has no particular quali- 
fications in the field of psychiatry and mental diseases, and of 
doctors whose sole qualification was that they must have prac- 
ticed for three years. The result has been that the lunacy com- 
mission’s report has been entitled to little respect, and the battle 
of paid experts (psychiatrists employed by the defense and the 
State) rages unabated. The Massachusetts procedure offers a 
sound solution for this problem. In that state the law provides 
for a state sanity commission composed of trained psychiatrists. 
It is the duty of this commission to examine the defendant in 
advance of the trial in all cases where a capital offense is charged 
or where notice is served that insanity will be urged as a defense. 
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Considering the importance of a sound and fair hearing on the 
question of defendant’s mental condition at the time of the crime, 
it would appear that the money required to employ such a com- 
mission would be well spent, and that any extra time which the 
commissioners had available could be utilized in helping the over- 
worked staffs of our State mental institutions. 


Time only permits a brief summarization of other matters 
which demand attention. The first ground for recusation of 
the trial judge, stated in Article 303, is that he has an “interest 
in the cause.” This ground has been limited to situations where 
the judge has a personal interest or advantage to be served 
through the conviction of the defendant, and does not embrace 
the case where the judge has evidenced a definite hostility to 
the defendant for some other reason. It would appear that the 
defendant should be protected against being tried by any judge 
who is hostile, regardless of whether he has any pecuniary or 
personal axe to grind. In that regard the Federal Rules and 
the Model Code of Criminal Procedure appropriately state this 
ground of recusation to cover any case of “bias or prejudice.” 


The voir dire examination of prospective petit jurors is for 
the purpose of securing fair and qualified persons for that im- 
portant function. In this regard we might pause to compare 
Louisiana’s common law system of long and confusing voir dire 
examinations conducted by defense counsel and district attor- 
neys, with the Federal system where the examination of jurors 
may be conducted by the trial judge. Certainly the Federal 
system is more expeditious and it would not appear to have re- 
sulted in any serious abuses or any great prejudice to the rights 
of the accused. 


Any consideration of the Code of Criminal Procedure would 
be incomplete without allusion to Article 353 which purports to 
state the basis of reversal where the challenge of a juror for 
cause has been improperly overruled. In that article the drafts- 
man of the 1928 Code of Criminal Procedure sought to restate 
the Louisiana jurisprudence. However, the language employed 
is cumbersome and ambiguous and the situation has not been 
improved by the somewhat unfortunate holding of the Breedlove 
case (1942), 7 So. 2d, 221. In that case the Supreme Court held 
that the defendant could not claim reversible error unless he 
had first, exhausted his preemptory challenges (expressly re- 
quired by Article 353) and second, challenged another juror who 
he was forced to keep after his preemptory challenges were 
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exhausted. This must be done, according to the court, in order 
to show specific prejudice. There is much practical common 
sense in Justice O’Neal’s dissent, wherein he states that a suffi- 
cient presumption of injury should be established by the fact 
that defense counsel has exhausted his preemptory challenges 
in impaneling the jury, without requiring him to challenge and 
thus prejudice a juror that he is ultimately forced to keep. 
Clarification of the language and meaning of Article 353 is much 
to be desired. 


The provisions as to jury verdicts, which are found in both 
the Louisiana Constitution and the Code of Criminal Procedure, 
appear somewhat illogical. In capital cases a unanimous verdict 
of a twelve-man jury is required. In other serious felony cases 
a nine-out-of-twelve verdict is sufficient. However, in quasi 
(relative) felony cases, tried by a five-man jury, the require- 
ment of unanimity is again imposed. It would appear that if 
a nine-out-of-twelve verdict would suffice for conviction of a 
serious felony that a similar proportionate verdict should be 
adequate in these lesser crimes. With that thought in mind the 
Louisiana State Law Institute, in its project for a new Constitu- 
tion, provided that the quasi-felony should be tried by a seven- 
man jury with five out of seven concurring in the verdict ren- 
dered. This suggestion met some disapproval in the small 
parishes due to the inconvenience and cost of securing seven-man 
juries for these lesser crimes. Possibly a more practical solu- 
tion would be to keep the present five-man bobtail jury and 
provide that a four-out-of-five verdict would be sufficient. Such 
a change would eliminate many of the presently large number 
of mistrials. At the same time it can scarcely be urged that 
the defendant’s constitutional rights to a fair trial demand a 
unanimous verdict where he is charged with one of these lesser 
offenses. Another question has been raised by the well-settled 
rule that even the lesser responsive verdicts must be unanimous 
if a capital offense is charged. For example, if the charge is 
murder then a verdict of manslaughter, which would normally 
be returned by nine-out-of-twelve jurors, must also be unanimous. 
Since the purpose of the requirement is to make sure that a man 
shall not be convicted of a crime carrying capital punishment 
except by a unanimous verdict, it would appear appropriate to 
authorize included verdicts of lesser crimes or a verdict of “not 
guilty” by a nine-out-of-twelve vote. Again the matter is being 
considered from the standpoint of avoiding an unnecessary 
number of “hung juries” with resulting mistrials. The recom- 
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mendations concerning jury verdicts are matters which would 
require constitutional amendments as well as changes in the 
appropriate sections of the Code of Criminal Procedure. 


I have raised a few of the perplexing problems in regard to 
Louisiana’s Code of Criminal Procedure. Of necessity this dis- 
cussion and enumeration is by no means complete. For example, 
the technical rules of evidence give rise annually to a consid- 
erable number of problems. Such matters as arrest, prescription, 
and the procedures for reserving bills of exceptions, are not 
without their difficulties. You may disagree with the choice 
of the problems to be presented and you may disagree with 
some of the suggested solutions. The purpose of this talk is to 
arouse some interest in the need for reform in this important 
field of procedural law. Each change that may be made requires 
a certain amount of readjustment to the new procedure, as was 
the case after the adoption of the Code in 1928; but we must 
defeat a spirit of complacency if we are to make progress and 
keep abreast with modern developments in this important branch 
of the law. 


In Every American City 
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with the City It Serves. 
In New Orleans 
It's The Roosevelt 


The Center of Business, Social 
and civic Activities in New Orleans 
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The Effect of Federal Taxes—Income and 
Estate on Life Insurance 


Delivered by Solomon S. Goldman, New Orleans, at Louisiana 
State Bar Association meeting, Alexandria, La., April 24, 1953 


It has been estimated that there is more than $250,000,- 
000,000 of life insurance in force in the United States, and that 
more than half of the persons in the country have some form of 
insurance on their lives. Few, indeed, among our clients, of even 
modest circumstances, are without fair amounts of life insur- 
ance, and in fact for many it represents their major asset. The 
effect of federal taxes—income and estate—upon property of 
so great value and so widely held, should be of interest to law- 
yers in general. Yet, it is probable that few practitioners, laying 
no claim as specialists in the field of taxation, have even a nod- 
ding acquaintance with the subject. 


Without for one moment underestimating the value of ac- 
countants and the services they are equipped to render in most 
tax controversies, particularly where mathematics and account- 
ing problems are involved, it is believed that we, as lawyers, 
are too prone to wholly abandon the entire field of federal taxa- 
tion to accountants simply holding ourselves in readiness to step 
in if the dispute reaches the Federal District or Appellate Courts. 


Clients not engaged in intricate business operations—and 
particularly their widows and orphans—are seldom acquainted 
with accountants specializing in federal taxation. They naturally 
turn to their family lawyer for advice respecting taxation of 
life insurance, which is probably their most valuable asset. Their 
need for advice—in the case of the husband and father—is most 
likely to arise when he is making estate plans to provide for his 
loved ones following his death, or possibly when checking on 
tax information given by a life insurance agent eagerly seeking 
his signature on the dotted line. In the case of the widow and 
orphan, their interest in and need for tax information becomes 
urgent in the settlement of the estate of the family head—when 
making decisions as to the optional modes of settlement of in- 
surance on the life of decedent or planning the use to make of 
cash sums left them for which they are unprepared to handle 
wisely. 
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It is with this very small segment in the vast field of fed- 
eral taxation that I shall treat. 


In the field of federal income taxes, probably the question 
most frequently asked by the layman respecting life insurance 
is: 


“Must I report as taxable income the dividends re- 
ceived from participating life insurance on my life?’ 

The answer is “No.” This is true regardless of whether the 
dividends are used to reduce current premiums; taken in cash; 
accumulated to hasten the maturity of the policy; or left at 
interest. (Reg. 111, Sec. 29.22(a)-12). Such so-called dividends 
are merely a rebate on the premiums paid—a return of the por- 
tion of the premium not essential to carry the risk, and since 
ordinarily the premiums paid are not deductible from gross in- 
come, a sum received by the policyholder in dimunition of the 
premium is not taxable income. 


However, interest on dividends left with the company at 
interest, if withdrawable, constitute taxable income to the in- 
sured as of the year of credit. (Reg. 111, Sec. 29.42-2) 


The next question in point of popularity, arising from a 
sound and well established but poorly understood principle of 
law, is: 

“What are the income tax advantages of life in- 
surance?” 

Fortunately there are some few tax advantages which 
spring no doubt from the desire on the part of the Congress to 
encourage the purchase of life insurance because of the socially 
desirable purpose it serves—protecting one’s dependents from 
the economic loss attending his death. 


Probably the most important advantage of life insurance, 
an advantage that few other forms of property possess, is that 
life insurance proceeds paid by reason of death of the insured 
can be left to beneficiaries free from income tax. Since in many 
instances life insurance affords the major income on the death 
of the breadwinner, a tax free income to the family is an impor- 
tant advantage. 


We all know that Congress in the Revenue Act has purposely 
left very vague the definition of income, preferring to allow the 
widest possible latitude to the court for determining what con- 
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stitutes gross income. Nevertheless it has been careful to pre- 
clude any possibility of the inclusion of the proceeds of life in- 
surance, under ordinary circumstances, being considered a part 
of gross income. In the present law this was accomplished by 
I.R.C. Sec. 22(b), reading in part: 


“The following items shall not be included in gross 
income and shall be exempt from taxation under this 
chapter: (1)(A) Life Insurance—Amounts received 
under a life insurance contract paid by reason of the 
death of the insured whether in a single sum or other- 
wise (but if such amounts are held by the insurer under 
an agreement to pay interest thereon, the interest pay- 
ments shall be included in gross income). 


It will be observed the section just quoted relates exclusively 
to proceeds paid by reason of the death of the insured. Since 
endowment insurance is payable during the lifetime of the in- 
sured, as is the cash surrender value of a surrendered life in- 
surance policy, the quoted section can have no application to 
such cases, therefore, at the outset, a distinction must be made 
between proceeds of life insurance policies paid by reason of 
insured’s death and proceeds paid by reason of other circum- 
stances than insured’s death. 


Taking up first proceeds paid by reason of insured’s death, 
it is evident that no income tax problem arises when the death 
proceeds, however great, are paid in one sum, however small the 
premium paid (cost of the insurance) might have been. It is con- 
ceivable, and no doubt cases have occurred, where the insured 
accepted delivery of a life insurance policy one day, paying a 
premium of $100.00, or any amount for that matter, meeting 
his death by accident or otherwise later in the day, and his bene- 
ficiary receiving before the week was out $5,000, $10,000 or 
$20,000—or even a larger sum—all without any liability for 
federal income taxes. 


It is, however, in the case where the death proceeds are 
paid in installments that life insurance is singularly favored 
under the law, for life insurance companies, without any known 
exception, invariably improve with interest all sums left with 
the company on the death of the insured, paying to the bene- 
ficiaries the principal and interest in periodic installments. Yet 
none of the interest so added to the principal sum, if paid along 
with some portion of the principal in installments, is subject to 
federal income taxes under the present law. Conceivably, on an 
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extremely large amount of life insurance, if the insurance com- 
pany were willing, arrangements could be made whereby very 
substantial installments would be payable composed almost en- 
tirely of interest on the proceeds, thus enabling continuation of 
such installments over a very long period. Throughout the period 
of payment, no income taxes would be due upon the installments 
so received. 


In like manner, the proceeds of a life policy may be paid to 
a beneficiary in stallments for her lifetime—the equivalent of 
the net proceeds being used to purchase a life annuity on the life 
of the beneficiary—yet no income taxes will be payable. 


Attention must be called to the fact that if interest only is 
paid and the principal sum is not invaded by the periodic in- 
stallments, then such interest is subject to tax. 


Initially the Commissioner of Internal Revenue took the 
position that the exemptions just mentioned applied only where 
the insured, during his lifetime, had elected the option of having 
the proceeds paid in installments rather than in one sum. He 
reasoned that if the beneficiary had the right to receive the pro- 
ceeds in one sum but saw fit to receive installments instead, the 
beneficiary had in effect received a single sum and reinvested 
same in a contract providing for installments payable period- 
ically, rather than invest the proceeds in some other form of 
revenue producing property. 


The Courts, however, declined to follow the Commissioner 
and after several rebuffs, particularly by Judge Learned Hand 
in Commissioner vs. Pierce, 146 Fed. (2) 388, the Commissioner 
reversed his position and by Treasury Decision 5515, approved 
May 16, 1946, the Regulations now provide that even in cases 
where the insurance proceeds are paid at the election of the 
beneficiary in installments, rather than in a lump sum, they 
shall be excluded from the beneficiary’s gross income. 


While possibly it is not too clear, it is not considered safe 
to assume that the same rule would apply if the policy contained 
no optional mode of settlement available to the beneficiary even 
though without such options the insurer permits the beneficiary 
to receive the proceeds in installments rather than in a lump 
sum. Where no such option existed in the policy, it is probable 
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the Commissioner would contend that the proceeds had been 
constructively received by the beneficiary and reinvested in qn 
interest bearing contract and would undertake to tax the inter- 
est component of each installment. It would therefore be well to 
advise any insured whose policy contains no optional modes of 
settlement to enter into a Settlement Agreement during his life- 
time with the insurer under which the latter binds itself to pay 
the beneficiary only in installments, composed of principal and 
interest, at his death. 


What has been said about exemptions from beneficiary’s 
taxable income, applies alike to all types and classes of benefi- 
ciaries, whether individuals, estates, trusts, corporations, part- 
nerships or other entities. (Reg. 111, Sec. 29.22(b) (1)-1). This, 
however, does not apply to a transferee for value. 


It would be a serious mistake to overlook the exception in 
the law—Sec. 22(b) (2) (A)—providing that: 


“In the case of a transfer for a valuable considera- 
tion, by assignment or otherwise, of a life insurance, 
endowment, or annuity contract, or any interest there- 
in, only the actual value of such consideration and the 
amount of the premiums and other sums subsequently 
paid by the transferee shall be exempt from taxation.” 


Ordinarily, in personal insurance, where the beneficiary is 
instituted by reason of the love and affection and the moral ob- 
ligation of the insured, this exception is of no consequence, but 
it becomes of tremendous importance when, as more often hap- 
pens in business insurance, although it could occur in purely 
personal life insurance, the rights in a policy are vested in a 
beneficiary, a transferee or assignee (other than the insured 
himself) for a valuable consideration. In that case this exemp- 
tion disappears and the recipient of the death proceeds must 
report for federal income taxes the amount collected in excess of 
the consideration paid plus the premiums he thereafter paid on 
the insurance. 


Undoubtedly the basis for the exception is predicated on 
the theory that one who pays anything of value for an interest 
in insurance on the life of another has simply made an invest- 
ment just as one may buy any particular security that shows 
promise of enhancement in value. 


A word of caution against taking the language of the Reve- 
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nue Statute too literally is in order. There may be several in- 
stances where the proceeds of a life insurance policy payable to 
the beneficiary by reason of the insured’s death will be subject 
to income taxes because the payments are non-gift transactions 
and therefore not within the exclusion. An example would be 
where the insured designated his executor or his attorney in a 
policy of insurance as beneficiary and then provided in his will 
that such executor or attorney should accept the proceeds of the 
insurance in lieu of a fee for services. In such case the proceeds 
would be taxable to the executor or attorney who is a non-donee 
beneficiary. 


Now considering insurance payable because of other reasons 
than the death of the insured. This ordinarily includes endow- 
ment insurance, the surrender value of any type of life insurance 
policy, and annuity payments under annuity contracts. 


When the insured collects the proceeds of an endowment 
policy at maturity in a lump sum, the profit or excess of the 
amount received over the aggregate premiums paid is subject 
to income taxes. I.R.C. Sec. 22(b) (2) (A). This amount would 
be taxable as ordinary income, not as capital gain. Avery vs. 
Commissioner, 111 Fed. (2) 19. 


A different rule might apply where the insured, instead of 
taking the proceeds of an endowment policy at maturity in one 
sum, elects to leave such proceeds with the company and have 
the interest thereon paid over a period of years. To determine if 
a different rule does, in fact, apply, it is first necessary to estab- 
lish whether there has been a constructive receipt of the pro- 
ceeds by the insured. The line between constructive receipt, on 
the one hand, and no constructive receipt on the other, is some- 
times difficult to draw, but the decisions in Frackelton vs. Com- 
missioner, 46 B.T.A. 883 (1942) and Blum vs. Higgins, 150 Fed. 
(2) 471 (1945) seem to point the way. 


From these decisions these rules may be stated: 


First. If the proceeds of an endowment policy 
have matured and after maturity an election is made to 
leave them with the company under the interest option, 
the excess of the proceeds over the premiums paid will 
constitute ordinary income in the year of maturity. This 
being based on the principle that the proceeds have been 
credited to taxpayer without any substantial limitation 
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or restriction or condition, and therefore have been con- 
structively received by him. 


Second. If prior to maturity of an endowment 
policy the election is made to leave the proceeds under 
the interest option, with the right to withdraw the pro- 
ceeds, then the insured is in constructive receipt of the 
proceeds the moment such withdrawal right becomes 
operative and must report the gain under the policy for 
that year. 


Third. If prior to maturity of an endowment 
policy an election is made to leave the proceeds under 
the interest option, without right to change the option 
or withdraw the proceeds, there is no constructive re- 
ceipt of proceeds. 


In the case where there has been no constructive receipt of 
proceeds, no income taxes are payable until the sums received 
equal the cost of the policy. Thereafter all amounts received are 
taxable. 


Instead of selecting the interest option, the insured may 
have the right to elect to have the proceeds paid in installments 
at a fixed number of dollars per installment until exhausted, as 
for instance $100.00 per month until the proceeds and interest 
are consumed; or for a fixed number of equal installments until 
exhausted, as for instance, 100 equal monthly installments of 
such amount as will consume the principal and interest during 
that term. 


In either of these cases—that is, fixed amounts or fixed 
period options—if the election of the option is made prior to 
maturity, without the right reserved to commute future pay- 
ments, the payee is not required to include any part of such in- 
stallments in gross income until such time as the total payments 
received equal the consideration paid for the policy, after which 
all payments received are included in gross income. T.D. 5684, 
Jan. 7, 1949, amending Reg. 111, Sec. 29.22(b) (2)-1, effective 
Feb. 13, 1949. 


Still another popular option under endowment policies, and 
frequently selected, is to elect to have the maturity value paid 
in installments to the insured for life. This is the equivalent of 
using the maturity proceeds to acquire an annuity under which 
periodic installments are guaranteed to insured for his lifetime. 
In such a case the so-called “three per cent” rule applicable to 


79 








annuity contracts comes into play, Hess vs. U.S., 74 Fed. Supp. 
135, Reg. 111, Sec. 29.22(b) (2)-2 and will be immediately dis- 
cussed under taxation of annuity income. 


Annuities 


There seems to be much popular misunderstanding concern- 
ing income taxes affecting annuities. Annuities are not life in- 
surance but rather are the reverse. Instead of a sum being pay- 
able at death, ordinarily an annuity contract provides for peri- 
odic payments beginning at a certain age and continuing only 
so long as the annuitant remains alive. To whatever extent life 
insurance may enjoy income tax advantages, it must be conceded 
no such advantages exist with respect to annuities. 


Since the Revenue Act of 1934, a portion of the guaranteed 
amounts received as an annuity under an annuity contract are 
treated as interest income. The phrase “amounts received as an 
annuity” refers only to periodic installments based on a compu- 
tation involving a life contingency and payable over a period 
longer than one year. The portion subject to income taxes is the 
amount equal to 3 per cent of the consideration paid for the 
contract. The remainder of the annual income is exempt until 
the aggregate exempt amounts equal the consideration; there- 
after the entire income is taxed. 


By way of example, if there is an annual income of $1500.00 
from a contract that cost $20,000.00, $600.00 (3% of $20,000.00) 
is subject to tax and $900.00 is tax exempt. After the $900.00 
tax exempt portion adds up to $20,000.00, the full income is tax- 
able. Assuming the income began at age 65, the annuitant will 
receive an income subject to income taxes on $600.00 thereof 
each year until age 87, after which the income will be fully taxed. 


Since few persons reach age 87, it is obvious that only in 
rare cases will an annuitant receive a return of his capital in- 
vestment tax free. 


The 3% rule is inequitable and discriminates unfairly 
against the recipients of annuities. This has been conceded by 
experts in the Treasury Department, but they have been re- 
luctant to recommend a change because of the technical diffi- 
culties involved. They are unwilling to recommend a return to 
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the pre-1934 rule under which none of the payments were tax- 
able until the annuitant had received aggregate payments equal 
to the entire cost of the contract. The objection to that method 
is that it provided a loophole which made it possible for wealthy 
persons to invest in annuities and defer the payment of income 
taxes for many years. It was, therefore, necessary that an at- 
tempt be made to separate the interest element from the capital 
element on a year to year basis. The 3% rule was evolved be- 
cause of its simplicity with the consequent inequities above de- 
scribed. 


Federal Estate Taxes 


Prior to the 1942 Revenue Act, the first $40,000.00 of life 
insurance was exempt from Federal Estate Taxes, but that 
exemption was eliminated by the said Act and now life insurance 
is included along with all other property if payable to the estate 
of the insured, and even where the insurance is payable to named 
beneficiaries, if the insured paid the premiums, directly or in- 
directly, or possessed any incidents of ownership in the policies, 
either alone or in conjunction with any other person. 


This means that regardless of whether the insured pays 
the premiums or not, regardless of whether he possessed the 
incidents of ownership, if the proceeds if a life insurance policy 
on his life are payable to his estate, or his executors, adminis- 
trators or assigns, the proceeds are taxable in his estate. A policy 
is considered as payable to the estate of the insured for estate 
tax purposes, even though payable to a named beneficiary, where 
such beneficiary is obligated to use the proceeds to pay debts 
of the estate. Reg. 105, Sec. 81.26. 


No matter who is designated as beneficiary, if the insured 
paid the premiums on the insurance, directly or indirectly, even 
though he possessed none of the incidents of ownership, the pro- 
ceeds fall into his estate for tax purposes. Similarly, if in such 
case, the insured paid only a part of the premiums, the insur- 
ance will be pro rata included in the proportion his premium 
payments bore to the total premiums on the policy at the time 
of death. 


Just what constitutes indirect payment of premiums is dif- 
ficult to determine in many cases. The regulation—Reg. 105, Sec. 
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81.27 (a)—-says the phrase “paid indirectly by the decedent” is 
intended to be broad in scope and gives the example where 
decedent transferred funds to his wife so that she might pur- 
chase insurance on his life, saying such “payments are consid- 
ered to have been made by the decedent even though they are 
not directly traceable to the precise funds transferred by the 
decedent.” 


Since a determination by the Commissioner that premiums 
were paid indirectly by the insured, throws the burden on the 
taxpayer of proving the contrary, it is easily seen that the tax- 
payer’s only hope of success is where the proof is air-tight. Pos- 
sibly this exists only in a case where the beneficiary has ample 
independent funds or has earnings sufficient to bear the cost 
of the insurance. 


Reg. 105, Sec. 81.27 laid down the rule that 
“a decedent similarily pays the premiums or other con- 
sideration if payment is made by a corporation which 

is his alter ego * * ” 

In any case in which a corporation pays the premiums on 
personal insurance of the insured who is an employee or stock- 
holder of the corporation, the premium payments will be attrib- 
uted to him, either as compensation for services or as a dividend 
on his stock. Paramount-Richards Theatres vs. Commissioner, 
153 Fed. (2) 602. 


In applying the alternative test based upon “incidents of 
ownership,” no regard is had to the designation of beneficiary 
or payment of premiums. Thus the proceeds of a policy payable 
to a third party beneficiary on which the insured never paid any 
premiums whatever, will nevertheless fall into the estate of the 
insured for Federal Estate Tax purposes, if the insured pos- 
sessed incidents of ownership. Included among the certain “in- 
cidents of ownership” are: 


Right to change the beneficiary. 

Right to select or revoke settlement options. 

Right to endowment proceeds and income. 

Right to surrender the policy or borrow upon it or 
assign same. 


Less certain of being treated as “incidents of ownership” 
is the right of insured to receive dividends on participating in- 
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surance or to receive disability benefits where payments thereof 
does not decrease the proceeds payable at death. 


Finally, a word with respect to the community character 
of the proceeds of a life insurance policy on the life of a spouse 
domiciled in Louisiana where all premiums were paid with com- 
munity funds. 


A year ago the matter was discussed at length before the 
Tax Section following the bomb-shell thrown at us by the Treas- 
ury Department which announced it would insist on the entire 
proceeds being taxed in the husband’s estate if the policy were 
on his life, regardless of who might be the beneficiary, and even 
if the wife survived. 


Fortunately, under date of November 21, 1952 a Bureau 
Letter over the signature of H. T. Schwartz, Head, Technical 
Ruling Division, reflects a changed attitude and at least where 
in such case the surviving wife is the beneficiary, we shall be 
permitted to split the proceeds, reporting only one-half thereof 
in the estate of the insured husband dying first. 


The letter reads in part as follows: 


“it has been concluded that a married man domiciled 
in Louisiana who takes out an insurance policy on his 
life, in which policy the incidents of ownership are re- 
served to the insured, possesses such incidents of own- 
ership in the policy as agent of the community and not 
solely in his own right. Under Louisiana law, the estate 
and gift tax consequences of this conclusion are as fol- 
lows: 


(1) Upon the death of the insured husband, one- 
half of the proceeds of the policy would be includible in 
his gross estate for tax purposes. 


(2) If the beneficiary is a third party, the death 
of the husband would complete a gift (subject to gift 
tax) by the wife measured by the remaining one-half 
of the proceeds; and 


(3) In the event of the wife’s prior death, one- 
half of the then value of the policy would be includible 
in her gross estate for estate tax purposes.” 

The letter, however, concludes by saying: 


“* * * if any one of the positions should fail to meet 
with court approval, it would be necessary to reconsider 
the question as a whole.” 

Let us hope the sleeping dog continues to lie in peace. 
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Handling A Tax Case 


By John H. Boman, Jr., at meeting of The Lousiana State Bar 
Association, Alexandria, La., April 24, 1953 


Generally speaking, with reference to federal income, estate 
or gift taxes, there are four agencies or courts for handling these 
cases. These four are: 


1. Bureau of Internal Revenue 
2. U.S. Tax Court 

8. U.S. District Court 

4. U.S. Court of Claims 


The choice of the forum is important, sometimes crucial. Pro- 
cedurally and broadly speaking, the taxpayer must elect whether 
to resist collection of the tax, or pay it and sue for a refund. The 
last time for this election of remedies is at the expiration of 90 
days when the 90-day letter, called “notice of deficiency,” is had. 


At the outset, let us look at the practical mechanics of han- 
dling a tax case in the newly reorganized Bureau of Internal 
Revenue. In the Bureau ‘there are, generally speaking, three 
levels of authority —the Washington level, the District level, 
and the Directors level. Only passing reference will be made to 
the Washington level. At the District level the country is now 
divided into seventeen districts, each in charge of a District Com- 
missioner. You are in the Birmingham District, which comprises 
Louisiana, Mississippi, and Alabama. For the Birmingham Dis- 
trict, M. A. Fremming, of Birmingham, is the District Commis- 
sioner. For the State of Louisiana, the Director is George A. 
Lambert, in New Orleans. 


In the reorganization plan, functional divisions were cre- 
ated as follows: administrative, collection, audit, intelligence, 
alcohol and tobacco tax, and appellate. The reoyganization plan 
provides that each District is divided into aan districts, 
each headed by a director of internal revenue corresponding to 
the old collection districts. There is a director’s office in the 
Birmingham District in each of the following cities: Birming- 
ham, New Orleans, and Jackson. The new directors’ offices, 
however, have much more power and importance than the old 
collectors’ offices had. 


At the directors level, there is consolidation of practically 
all of the field functions performed in the entire revenue service. 
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The functions of the old collector and the old agent-in-charge 
have been effectively combined at the director level so that in 
most instances you may be able to go to just one office for the 
bureau handling of all of your tax problems on all kinds of fed- 
eral taxes. 


The legal work for the Bureau of Internal Revenue is han- 
dled under the supervision of the Chief Counsel who is an assist- 
ant general counsel of the Treasury Department. Under the 
Chief Counsel and in the District Commissioner’s office in Birm- 
ingham, the District Counsel is John T. Rogers. 


Mr. Rogers supervises the legal service for the Birmingham 
District and serves as principal legal advisor to the District 
Commissioner and his staff. Under the general supervision of 
the district counsel there is an appellate counsel who represents 
the Commissioner in the trial of cases before the Tax Court and 
furnishes legal advice to the assistant district commissioner — 
appellate. Also, there is an enforcement counsel who handles 
legal matters in connection with the criminal tax cases, and also 
an attorney in charge (alcohol and tobacco tax) who furnishes 
legal advice to the administrative officers primarily concerned 
with those taxes. Further, there is a civil advisory counsel who 
advises the director and district officials on matters connected 
with the collection of Internal Revenue Taxes and who, on re- 
quest, assists the U.S. Attorneys in civil proceedings involving 
the collection or refund of taxes. We have mentioned the six 
functional divisions. Briefly, let us consider only two of these 
divisions, viz., the audit division and the appellate division. 


The audit division has charge of examining returns, hold- 
ing informal conferences, making delinquent collections, and the 
like. Here the general policies will be formulated at the Washing- 
ton level, more directly supervised at the district level, and ac- 
tually carried out at the director level. At the director level the 
office of the audit division combines the old functions of the 
revenue agent-in-charge and the audit staff and delinquent col- 
lection force of the old collector’s office. 


The appellate division corresponds generally to the former 
technical or appellate staff. As in the old procedure, the real set- 
tlement authority will be at the district level. There it will be 
vested in the Assistant District Commissioner, Appellate, who 
succeeds the head of the field district of the appellate staff. 
Actually, there is no appellate division under the Director of In- 
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ternal Revenue, since it operates exclusively as a part of the 
District Commissioner’s office, but there are branch offices of 
the appellate division. The authority of the branch offices of the 
appellate division located in a Director’s area comes not from 
the Director, but rather from the Assistant District Commis- 
sioner — Appellate. Let us now turn to probably what is in your 
mind, “What effect does this reorganization have on me and my 
clients?” 


The Practising Law Institute has a good booklet entitled 
“Preparation and Trial of Tax Cases — Revised Edition,” which 
answers many of these questions. 


Generally, the office of the Director in New Orleans will 
be the only office which the majority of the taxpayers will ever 
need to have direct contact. All returns filed with the directors 
are mathematically checked by the collection division in the Di- 
rector’s office and classified as to whether they should be ac- 
cepted or examined. If a return is to be examined it will be trans- 
ferred to the Audit Division of the Director’s office. All audit 
functions are now in the Audit Division of the Director’s office. 
The examination is made by either correspondence audit, office 
audit, or by field audit. A field audit consists of an examination 
by a Revenue Agent. 


The limitation on assessment is 3 years from the time the 
return is filed, unless there is an omission from gross income 
amounting to 25% or more, in which case it is 5 years. If the 
return was filed before the due date, the Statute begins to run 
on the last day prescribed by law for filing —275(f) I.R.C. 
There is no limitation with respect to a false or fraudulent re- 
turn, nor in cases of failure to file a return. The limitation on 
criminal prosecution is 6 years. Except in cases of fraud, the 
Commissioner may not examine books and records after the 
statute of limitations on assessment has run. 


It is at this point that the taxpayer should cooperate with 
the Agent but be sure of his facts when discussing transactions 
with Revenue Agents. The best place to win a tax case is in the 
initial dealings with the field agent. The Revenue Agent should 
be furnished a comfortable and quiet place to work in the tax- 
payer’s office and the books and records of the taxpayer made 
available to him as he may request. 


It is not wise in handling the Agent to get him angry by 
stalling, ignoring telephone calls, refusing to supply reasonably 
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requested data or irritating him. Being human, he may suddenly 
abandon his customary indifference to the total involved and 
over-enthusiastically begin his own crusade to balance the 
budget, beginning with your case. Reference to friendship with 
his superiors or so-called influential people are definitely bad. 
It is well to remember that about 99-44/100% of the revenue 
agents are pure, honest, diligent, and sincere in their efforts to 
protect the public revenue. 


Ordinarily, when the Revenue Agent completes his exami- 
nation, he will ask your client to discuss any possible increases 
in income. You should be present at such discussion. The agent 
does not make a full written report until after the informal con- 
ference with his group chief, which we will discuss shortly. You 
should advise the agent, after consideration, whether you agree 
or disagree with his proposed action, and he will make a note 
to that effect in his report to his group chief. 


As a general rule, if the agent unearths discrepancies, he 
will attempt to secure from the taxpayer an agreement consent- 
ing to the immediate assessment of additional tax on Form 870, 
thus dispensing with the statutory notice of issuing a deficiency 
letter. If the taxpayer signs a Form 870 he is in effect waiving 
his right to appeal to the U.S. Tax Court. In a normal case, be- 
fore any additional tax may be assessed or collected, a statutory 
notice of deficiency must be first issued. Furthermore, ninety 
days must elapse after the issuance of this notice before steps 
to collect the tax can be taken. Under Code Section 272(a) if 
the taxpayer appeals to the Tax Court, this time is further ex- 
tended until the Tax Court’s decision becomes final. 


In the event you disagree with the revenue agent’s proposed 
action, you should so advise him. The revenue agent will then 
send the taxpayer a preliminary notice of proposed adjustments, 
advising him that he may object to the proposed changes at an 
informal conference before the Agent’s Group Chief. There is 
no requirement that a protest be filed prior to the informal con- 
ference. However, it is advisable to give the group chief a writ- 
ten memorandum setting forth your version of the facts and law 
as to each proposed adjustment. This is true because the group 
chief will be reluctant to reverse the revenue agent unless you 
produce facts or law upon which he can base a written memor- 
andum justifying any action he may take. 


At the informal conference, the group chief usually con- 
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ducts the conference, but the Director may bring in another 
qualified employee of the Audit Division. The examining officer 
also will be present. The Director may deny an informal confer- 
ence in any case where assessment or collection of the taxes are 
in jeopardy or where criminal prosecution is under considera- 
tion. 


If no agreement is reached at the informal conference, the 
examination report will be prepared and a copy furnished to the 
taxpayer, together with a 30-day letter affording him the priv- 
ilege of filing a formal protect, under oath, with the Director of 
Internal Revenue. If he files a protest, the case will be trans- 
mitted to the Appellate Division of the District Commissioner’s 
office. 


The requirements of form and content of a protest are set 
out in Mimeograph 3937. Some tax practitioners omit all confer- 
ences beyond the revenue agent and request the statutory notice 
of deficiency at the earliest opportunity, and the docketing of 
the case with the Tax Court. Under this speed-up process they 
argue that (1) the time for disposition will be substantially re- 
duced because the movement of the calendar forces a time limit 
to negotiation and (2) the probability of new or additional mat- 
ters being raised are substantially reduced because of the shift- 
ing of the burden of proof thereto from the taxpayer to the com- 
missioner. Generally, in the Tax Court the taxpayer carries the 
burden of proof, but if the Commissioner introduces new mat- 
ters, the Commissioner bears the burden of proof. In addition 
to the Commissioner bearing the burden of proof in the Tax 
Court in any new matter which he pleads in his answer, he also 
carries the burden in transferee liability cases and in cases of 
civil fraud. A good article on the burden of proof in Civil trials 
may be found in 10 N.Y.U. Institute 865. 


The Commissioner has almost complete control of the time 
in which a return will be audited except under Section 275 of the 
Statute of Limitations, and the request of prompt assessment 
by decedent’s estates and liquidating corporations. As a practical 
matter, the Statute of Limitations, once audit has been com- 
menced, is ineffective to hasten the completion of an audit be- 
cause few taxpayers find themselves in a position to refuse exe- 
cution of the waivers of the Statute of Limitations. 


Under the reorganization plan, as we have said, the tax- 
payer’s privilege to confer with appropriate authority where the 
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taxpayer can not agree with the Revenue Agent’s findings as to 
a possible deficiency or overassessment are still preserved. Em- 
phasis is now placed upon informal conferences at the group 
chief level. Formality is dispensed with. Under the old procedure, 
if you disagreed with the findings of the Revenue Agent, you 
waited for the 30 day letter and filed a protest requesting a con- 
ference. Now, however, you get an informal conference with the 
group chief at the director’s office before the thirty day letter 
is issued. 


We have now reached the stage of the taxpayer’s contact 
with the Appellate Division. We have already mentioned that the 
Appellate Division actually operates at the District Commis- 
sioner’s level only. The only limitations on the settlement author- 
ity of the Assistant District Commissioner, Appellate, are the 
following: 


(1) He must secure the concurrence of the Appellate 
Counsel before he can settle any case docketed in the 
Tax Court. 

(2) He must secure the concurrence of the Appellate 
Counsel before he can eliminate the ad valorem fraud 
or negligence penalty in any non-docketed case. 

(3) In any case in which criminal prosecution has been 
recommended, he must wait until final disposition has 
been made of the criminal aspects of the case. 

(4) In order to modify any decision of the excess prof- 
its tax council he must secure its concurrence. 

(5) His decisions with reference to overassessments 
or overpayments in excess of $200,000 are subject to 
review by the chief counsel in Washington and by the 
joint Congressional Committee of Internal Revenue 
taxation. 


Under the reorganization plan the Assistant District Commis- 
sioner, Appellate, generally has the final settlement authority. 
In cases where the taxpayer desires to pay the tax and file a 
claim for refund, he may let the 90 day letter go by. The re- 
organization plan and Pub. Law No. 567, approved July 10, 
1952, are thought to have preserved the right to maintain a suit 
for refund of taxes against directors in the same manner as 
suits were formerly maintained against collectors. of internal 
revenue. 


At the conferences we have mentioned, three formalities 
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will be insisted upon by the conferee. The taxpayer’s representa- 
tive must: 


(1) Submit a power of attorney, in triplicate, author- 
izing him to represent the taxpayer; 

(2) Produce his Treasury Card (Form 24) proving his 
enrollment to practice before the Treasury Depart- 
ment; and 

(3) Sign a fee statement stating whether his remu- 
neration is on a fixed or contingent basis, and if con- 
tingent, whether a copy of the fee arrangement has 
been submitted to the committee on practice in Wash- 
ington for approval. 


It should be remembered that there are some advantages 
and disadvantages in presenting the case to the Appellate Di- 
vision, not all of which may now be reviewed due to lack of 
time. If the case is settled in the Appellate Division, litigation 
is avoided; but if it is not settled and the taxpayer takes every 
advantage of conferences permitted by Bureau procedure, in the 
end the Bureau representative will know all his plans of action. 
This places him at a disadvantage if the case is ultimately liti- 
gated, for governmental representatives usually do not show all 
their cards. However, some issues are of such a nature that the 
taxpayer usually has everything to gain and little to lose in seek- 
ing a review by the Appellate Division. No hard and fast rule 
can be set. Regardless of where the practitioner is negotiating 
for settlement in the Bureau, he should not leave the impression 
that he is fearful of litigation. 


Let us now assume that the tax practitioner has before him 
a statutory notice of deficiency or 90 day letter which the tax- 
payer has received by registered mail and has advised his client 
to appeal to the Tax Court rather than to pay the tax and seek 
a refund. Petitions to the Tax Court must have attached thereto 
(original and four copies) the notice of the deficiency, and 
photostatic copies are better than typewritten. Of course, on 
appeal, the petition to the Tax Court must be filed within the 
90 day period, Poyner v. Com., 81 F.(2) 521 (5th Circuit - 1936). 
Tax Court cases are heard either in Washington or in some city 
near the taxpayer’s residence. When filing a petition the tax- 
payer should request where he prefers the hearing to be held. 
The American Law Institute has published recently an excellent 
and practical booklet entitled: “The Preparation and Trial of 
Cases In the Tax Court.” 
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If the taxpayer’s counsel determines that no settlement of 
the case is possible, he should communicate with counsel for the 
Commissioner (the Appellate Counsel for the District) and com- 
mence the preparation of a stipulation of facts. The actual trial 
in the Tax Court is not materially different from a trial without 
a jury in any other court. When the case is called for hearing 
the judge usually requests opening statements from counsel for 
both parties. In these opening statements the issues are outlined. 
A brief statement of the facts and principles of law which the 
parties contend should govern then follows. Oral argument at 
the conclusion of the hearing is seldom granted. When the proof 
is closed, the judge fixes the dates on which the parties must 
file briefs. 


If the taxpayer desires to appeal from an unfavorable -de- 
cision of the Tax Court, such appeal must be filed within 3 
months after the entry of the Tax Court’s decision. The decision 
which starts this period running is the Tax Court’s order speci- 
fying the amount of the deficiency, not its findings of fact and 
opinion. The venue of appeal is to the Circuit Court of Appeals 
for the circuit in which is located the Director’s office where the 
taxpayer’s return was filed, or, if no return was filed, to the 
U.S. Court of Appeals for the District of Columbia. If the, tax- 
payer wishes to stay the assessment and collection of the tax 
while an appeal is pending, he must file with the Tax Court a 
bond for a sum not exceeding double the amount of the de- 
ficiency. This bond must be filed at or prior to the filing of the 
petition for review. In all cases, an appeal is taken from a Tax 
Court decision by filing with the Clerk of the Tax Court a “peti- 
tion for review.” It is not safe to take a single step toward an 
appeal without considering the rules of the particular circuit 
court to which the appeal is taken. 


As we have stated before a taxpayer is not compelled to go 
to the Tax Court if he is dissatisfied with the determination of 
a deficiency in tax. He has the option to pay the tax, file claim 
for refund, and, if the Commissioner denies the claim or does 
not act on it within six months, sue for recovery of the tax. 
There are certain advantages in paying the tax and later claim- 
ing a refund. Interest stops running within thirty days after he 
has signed a waiver authorizing the assessment and collection 
of a deficiency. If a refund is later recovered the taxpayer will 
receive 6% interest from the date of the payment of the tax. 
The risk of an additional deficiency is minimized. If a claim for 
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refund is not filed until the statute has run on the Commission- 
er’s right to assess additional taxes, the risk of the later asser- 
tion of an additional tax is eliminated, except as to offsetting 
amounts. In refund suits against the Director (but not against 
the United States), in the District Court the taxpayer is entitled 
to a jury trial. However, there are disadvantages. Psychologic- 
ally, some think it is easier to defend a case against an asserted 
deficiency then to seek a refund of an overpayment. The right 
of appeal to the Tax Court is forfeited if the tax is paid before 
taking the case to the Tax Court. Further, there is considerable 
red tape involved in settling a refund suit, but you do have the 
advantage in settlements of talking to the trial attorney in the 
Department of Justice who may have a more realistic attitude 
toward a settlement. 


Claims for refund must be filed within the period specific- 
ally prescribed by statute. Claims are filed with the Director for 
the District within which the taxpayer resides. For income taxes, 
the time for filing a claim for refund is three years from the 
date of filing of the return or two years from the date of pay- 
ment of the tax, whichever period expires later, under Code 
Section 322((b) (1). Generally, if the taxpayer and the Commis- 
sioner have entered into an agreement extending the period for 
assessing and collecting a tax, a claim may be filed within the 
period of such extension and six months thereafter. 


The preparation of a claim for refund is most important. 
The claim should set forth fully the grounds and facts upon 
which the claimant relies. Judge Learned Hand in the Angelus 
Milling Company case, 144 Fed. (2) 469, said: 


“A taxpayer who files a claim which does not con- 
form with the Statute, takes his chances that in the end 
the Commissioner may reject it, no matter how com- 
placent he may appear to be * * * It makes no differ- 
ence to the taxpayer what was his mistake; in either 
case he awakes to learn that it is never safe to put his 
trust in officials * * * the result is often extremely 
harsh, as this case shows; but he who deals with the 
Government must dot his i’s and cross his t’s; and if 
he assumes that he may rely upon ordinary rules which 
apply as between individuals, he is doomed to disap- 
pointment.” 


The grounds stated in the claim for refund limit the scope 
of the suit brought upon rejection of the claim. No suit can be 
maintained upon a ground not stated in the claim for refund. 
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Care should be taken to state every possible ground upon which 
the taxpayer might rely in a later suit. 


Are claims for refund amendable? No amendments are 
allowable after the Commissioner has acted. Amendments sub- 
mitted before that date, but after the expiration of the period 
of filing claims, are subject to complex rules. 


No refund suit may be begun, unless a claim for refund has 
been filed, and six months elapsed unless the Commissioner ren- 
ders a decision within that time. Also no refund suit is allowable 
after 2 years from the time the Commissioner mails notice of 
disallowance by registered mail. 


The initial jurisdiction in refund suits may be either in (1) 
a suit in the District Court against the Directors, (2) a suit in 
the District Court against the U.S., or (3) a suit in the U.S. 
Court of Claims. Generally, a suit against the United States in 
the District Court under the Tucker Act may be maintained but 
only up to $10,000 on principal plus interest. However, if the 
Collector or Director has died, there is no jurisdictional amount 
in suits against the U. S. Suits brought against the United States 
in the District Courts must be brought in the District where the 
plaintiff resides. There is no limitation of the jurisdictional 
amount in a suit against the Director, or a suit in the United 
States Court of Claims. Of course, there is no problem of venue 
in the United States Court of Claims because all such suits must 
be instituted in Washington. 


In the Court of Claims there is no right to a trial by jury. 
The actual trial in a Court of Claims case is conducted before a 
Commissioner of the Court, who usually hears the evidence at a 
point convenient to the taxpayer. There is no right of appeal 
from the Court of Claims, only the right to seek a review by 
certiorari by the United States Supreme Court. 


The Court of Claims allows arguments of counsel but does 
not actually see and hear the witnesses who testify. Where 
evidence must be procured at many widely scattered points, there 
may be an advantage in trying the case before the Court of 
Claims. Under its procedure the evidence may be gathered piece- 
meal and in an unhurried manner. The taxpayer is given an 
opportunity to double check the record before closing the proof. 


If you win your refund suit, either against the United States 
or the Director of Internal Revenue, you must take further 
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action to get your money. You must file a claim or Form 843, 
in duplicate, attaching two certified copies of the final judgment, 
and if you claim court costs an itemized bill of the costs paid, 
receipted by the Clerk of the Court. If the case was appealed, 
two certified copies of the mandate of the appellate court must 
also be attached. 


Insufficient study has often been given in the matter of 
choices of forum by some taxpayers, as may be seen in the cases 
lost be being taken to the wrong forum. There is no quick and 
rigid rule for choosing the forum. 


Let us briefly summarize some of the advantages and dis- 
advantages of possible forums. 


In the Tax Court, as we have said, it is not necessary to pay 
the tax until after a final decision. Also, there is a convenient 
manner for discussions of stipulations and negotiations for set- 
tlement in the District. The Tax Court Judges are specialists 
in tax law, permitting them to handle complicated tax law mat- 
ters with more facility than some U. S. District Court Judges. 
On the other hand, the Tax Court, as a court of specialists, does 
not have the balanced overall view of a District Judge, and is 
less impressed by the “common sense” approach. The Tax Court 
has 16 judges of varying abilities and temperament and there 
is no way to know which judge will hear the case. Also, usually 
only one Tax Court Judge hears testimony, but the whole court 
may decide the case on the basis of a cold transcript of the testi- 
mony months after a trial, and the “flavor” of a case as reflected 
in the demeanor of the witnesses may be lost. On questions in- 
volving local law or local customs, a local District Judge would 
have better knowledge than a Washington Tax Court Judge. 
There is a tendency of the Tax Court Judges to give the pre- 
sumption in favor of the correctness of the Commissioner’s de- 
termination a continuing effect, which it does not legally have. 


There is a danger in the Tax Court that your client will end 
up with a larger tax owing than set out in the formal 90 day 
letter. For instance, in John J. Raskob, 37 BTA 1283, a petition 
was filed to contest a deficiency of about $15,000. The respond- 
ent subsequently amended its answer to claim an increased de- 
ficiency of about $1,000,000, and the Commissioner prevailed on 
the new issue. You can bet that someone had an unhappy client. 


Furthermore, sometimes a taxpayer desires to bring to issue 
at one time questions involved in several taxable years, and un- 
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less all questions are covered in one notice of deficiency or in 
several notices about the same time, this can be accomplished 
only by payment, filing claims for refund, and subsequently 
suits for refund. 


In District Court refund suits, you probably know what 
particular judge will hear the case, the District Court is usually 
a convenient court for the plaintiff, and the entire expense of 
the litigation is probably cheaper. Often the outstanding attrac- 
tion is that in a suit against the Collector or his personal repre- 
sentatives a jury trial may be had with the maximum advantage 
obtained from oral testimony. Further the judge in his charge 
to the jury will “pin-point” the issues of fact to the jury, while 
sometimes in the Tax Court it is difficult to get the Commis- 
sioner to define the exact legal issue in a case. Examples of this 
exist in family partnership, fraud, contemplation of death, evalu- 
ation cases or the like. The pleadings also may help shape the 
issue for the jury. Let us take an example of this. In a family 
partnership case, your petition alleges as a single and separate 
paragraph that the partnership was entered into by the partners 
in good faith and that it was operated in good faith. That de- 
fines an issue. The Government cannot admit it. The Govern- 
ment can hardly fail to admit or deny for lack of sufficient in- 
formation, because if this is so it should not have acted in the 
case. It must then deny the paragraph, and then you have an 
issue to seek a charge, present evidence, and argue before the 
jury. 

Suits for refund under the Reorganization Act of 1952 may 
be somewhat impaired, if the Director moves to another State. 
Under the Reorganization Plan, Directors of Internal Revenue 
may more freely be moved about the country than could have 
taken place with Collectors of Internal Revenue. We may some 
day be forced with the problems of losing any effective right of 
suit against the Director by having our Director moved to 
another State where it would be impractical or expensive to fol- 
low him for purposes of suits. 


However, now pending in Congress is S. 252 which permits 
an action against the U. S. in the District Court, where tax- 
payer resides, with the right of trial by jury available to either 
party. This bill has been approved by the American Bar Asso- 
ciation, the Treasury Department, and the Senate Judiciary 
Committee. At this time, chances of passage appear favorable. 
Refund suits should be facilitated. 








A Review Of Recent Insurance Decisions 


Delivered by David Norman at The Louisiana Bar Association 
Meeting at Alexandria, La., April 24, 1953 


During the past year there have been several very important 
and interesting decisions concerning the law of insurance, both 
substantive and procedural. The subject is too broad to attempt 
to discuss all its aspects; however, I will mention the decisions 
which it seems to me are of most interest and which fully rep- 
resent a cross section of the entire field. 


In reviewing the cases it immediately becomes apparent 
that Act 55 of 1930 and its amendments, now R. S. 22:655, or 
the direct action statute, plays the leading role in insurance law 
of the past year. Of necessity, therefore, the major part of this 
discussion will be concerned with that statute. 


The decisions which I have chosen as representing a good 
cross section of insurance law may be divided into five categories : 


(1) Subrogation 

(2) Workmen’s Compensation 

(3) Direct Action in Favor of Insurance 

(4) Direct Action—Constitutional Objections 
(5) Federal Jurisdiction 


SUBROGATION 


It seems appropriate to open our discussion with a case 
concerning the law of subrogation and assignment. Every law- 
yer who is interested in an insurance practice either from the 
plaintiff’s or defendant’s side, must at one time or another be 
confronted with a subrogation case. Marmol v. Wright was de- 
cided by the Orleans Parish Court of Appeal in January of this 
year and is reported in 62 So. (2) 528. The facts are typical 
of this type of suit. Marmol and a passenger brought suit 
against the alleged tort feasor who was driving the other car. 
The passenger’s claim is not important here as it was for per- 
sonal injuries; however, it developed that Marmol, the owner of 
the car, had collision insurance with a $100.00 deductible. The 
total damage to his automobile was $332.55 and he sued for this 
amount. His collision insurer was not made a party to the suit. 
The evidence showed that Marmol had executed the usual form 
of subrogation to his insurer and the defendant took the position 
that the most the plaintiff could recover was the $100.00 de- 




















ductible, since he had assigned the rest to his insurer. The Civil 
District Court for the Parish of Orleans agreed and judgment 
was rendered accordingly. ; 


On appeal, the judgment was amended increasing the re- 
covery to the full amount sued for. The Court pointed out that 
the defendant had been given notice of the partial assignment, 
and the evidence showed that he neither objected nor consented 
to it. The opinion acknowledged the authorities holding that a 
debtor may refuse to recognize the assignment of a part of his 
debt or he may assent to the partial assignment, in which latter 
case the original creditor may no longer sue for the part that 
was assigned, and the debtor may not object that two suits can 
result from the division of the debt. However, this does not 
answer the situation where the debtor is notified of the assign- 
ment and does nothing to indicate his consent or dissent to it. 
In what position does this place the original creditor? In reach- 
ing its decision the Court relied on earlier holdings to the effect 
that a partial assignment is never binding on the original debtor 
unless there has been an express consent to such division of the 
debt. Thus, reasoned the Court, where the original debtor is 
given notice of the assignment and takes no position one way 
or another, it must be assumed that he has not expressly agreed 
to it and in a subsequent suit by the original creditor for the 
entire amount, the debtor cannot object to the plaintiff recover- 
ing the full amount as it will be assumed that he is presenting 
the claim both for himself as well as on behalf of the assignee 
for that part of the claim which was assigned. Thus, the holding 
is that in such a situation both parties may ignore the assignment 
and proceed as if it had never been made. 


WORKMEN’S COMPENSATION 


At the section meeting held last year we discussed recent 
cases in the field of workmen’s compensation and concluded that 
the Supreme Court in adopting a liberal interpretation of the 
act had extended its provisions to a point where it was obvious 
that the intention of the law was that industry should take care 
of its own, and in turn pay a higher premium for protection, 
which would be ultimately charged to the consumer as a cost of 
the element of production. Since our last meeting, the Supreme 
Court has virtually stated this theory in almost precisely the 
same words in the case of Speed v. Page, reported in 62 So. (2) 
824. 

There is a recent decision, however, by the Orleans Parish 
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Court of Appeal which I think is most important. I am referring 
to the case of Brannon v. Zurich General Accident & Liability 
Insurance Co., Ltd., reported in 61 So. (2) 257, the decision 
having been handed down in October of 1952. Brannon was a 
skilled carpenter who, while engaged in the course and scope of 
his employment, fell from a roof, a distance of some 10 or 12 feet, 
and was struck by a 6 x 6 timber which fell on his left knee. It 
became necessary to remove the patella of the knee, as a result 
of which, Brannon claimed he was totally and permanently dis- 
abled to pursue the duties of his occupation. The medical testi- 
mony was extensive; however, it indicated that Brannon’s actual 
disability was approximately 30% of the left leg. In other 
words, it was determined that Brannon had approximately 30% 
disability of the left leg to perform the duties that he was called 
upon to do in his usual employment. It was specifically shown 
that it was difficult for him to kneel and climb with the injured 
left knee but that gradually these conditions would improve. 
The District Court rendered judgment for permanent and total 
disability and the insurer appealed. 


Relying on the decision of Morgan v. American Bitumuls 
Company, the Court of Appeal for the Parish of Orleans amended 
the judgment and awarded Brannon compensation as for par- 
tial disability. You are familiar with the fact that the partial 
disability section of the act provides for compensation at the rate 
of 65% of the difference in wages which the injured employee 
earned at the time of his injury and those which he is able to 
earn after the injury. There was no evidence as to the exact 
wages that Brannon was able to earn after his injury. However, 
the Court of Appeal, following the earlier decisions, particularly 
Washington v. Holmes and Barnes, Ltd. and the Morgan v. Amer- 
ican Bitumuls Co. case, concluded that Brannon’s difference in 
wages should be based on his 30% disability. Accordingly, he 
was awarded compensation at the rate of 65% of 30% of his 
wages when injured for a period not to exceed 300 weeks. 


The importance of the decision is reflected in the fact that 
Brannon was a skilled worker. Thus, in the Morgan case, the 
Supreme Court was confronted with an unskilled, common la- 
borer who suffered a 20% disability. It was shown that Morgan 
had worked in the cleaning and pressing business prior to the 
employment he held when injured and that after the injury had 
returned to that business and had earned as much as $25.00 per 
week. The Court of Appeal for the First Circuit used these earn- 
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ings as a guide in awarding compensation and allowed such as 
for permanent partial disability taking the $25.00 earned in the 
cleaning and pressing business as the wages which Morgan “was 
able to earn” after his injury. Accordingly, compensation was 
allowed for 65% of the difference in the $25.00 and that which 
he was earning at the time of his injury. Nothing was said as 
to whether or not the cleaning and pressing business was manual 
labor so as to be similar to the work he was doing when injured, 
or whether it was an entirely different type of employment. 
When the case came to the Supreme Court, it was stated that 
if the cleaning and pressing business was manual labor, the com- 
putation by the Court of Appeal was correct. On the other hand, 
if that type of employment was not manual labor, then the wages 
which Morgan was able to earn after his injury should not be 
computed on those that he earned in the cleaning business but 
rather should be based on the extent or percentage of his dis- 
ability, since there was no evidence to indicate exactly what 
wages he was able to earn in work of a similar nature. 


As previously stated, the possible distinction between the 
Morgan and the Brannon cases is the type of work that the in- 
jured employee was doing. In the Morgan case there is no 
question but that he was a common laborer. The same is true 
in the well known case of Washington v. Holmes and Barnes, 
where the same ruling was made by the First Circuit Court of 
Appeal. Thus, the significance of the Brannon case by the 
Orleans Parish Court of Appeal is the fact that Brannon was a 
skilled worker. There are many decisions differentiating be- 
tween the skilled worker and the manual laborer and the effect 
of the difference insofar as compensation is concerned. In the 
Morgan case the Supreme Court does not state that the doctrine 
is limited to the case of.a manual laborer; however, a writ has 
been granted in the Brannon case, and the decision by the Court 
of Appeal cannot be considered as final until the higher court 
has passed on it. 


DIRECT ACTION IN FAVOR OF INSURERS 


Closely allied to the subject of subrogation is the problem 
that has vexed the courts in the past as to whether or not the 
direct action statute can be applied in favor of an insurer. The 
Court of Appeal for the Second Circuit has held squarely that 
it cannot whereas the Court of Appeal for the First Circuit has 
held to the contrary, in a more recent decision, and allowed one 
insurer, as subrogee of its insured, to recover in a direct action 
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against another insurer. The problem is now settled by the 
very recent case of Home Insurance Company v. Highway In- 
surance Underwriters, 62 So. (2) 828, decided by the Supreme 
Court in December of 1952. This case involved an automobile 
collision whereby the insured subrogated the Home Insurance 
Company to all of its rights to recover from the alleged tort 
feasor. Apparently there was no deductible in the policy and 
the insurer was subrogated to the entire amount. This in itself 
might be a very important point in view of the decision of 
Marmol v. Wright concerning assignment of a partial interest 
which I have first discussed. At any rate, the defendant insur- 
ance company excepted to the plaintiff’s petition on the theory 
that the plaintiff insurance company had no right of action 
under the direct action statute, relying on the case of World Fire 
and Marine Insurance Company v. American Automobile Insur- 
ance Co., decided by the Second Circuit. The Civil District Court 
for the Parish of Orleans maintained the exceptions and dis- 
missed plaintiff’s suit. Prior to the dismissal of the suit, the 
insurance company had joined its insured as a party plaintiff; 
however, this was excepted to on a plea of prescription which 
was likewise maintained. On appeal, the Court of Appeal sus- 
tained the plea of prescription and because of its lack of juris- 
diction transferred the appeal of the insurer to the Supreme 
Court, there being only property damage and no personal injury 
involved. 


The issue was stated by the Supreme Court as follows: 


Does the plaintiff insurance company have a right 
of action under the provisions of Act No. 55 of 1930, as 
amended, or is that act limited to an insured person or 
his heirs, and the plaintiff being in neither specific 
category, can he proceed in this action? 


The Court discussed the prior jurisprudence as well as many 
other cases. Referring to the World Fire & Marine Insurance 
Co. case, by the Second Circuit, the Supreme Court noted that 
court held that the direct action statute is stricti juris and there- 
fore could not be read in conjunction with the articles of the 
code on subrogation. Further, that the right of action sought 
to be enforced is property and therefore may be assigned and 
since the act specifically limited itself to the insured person or 
his heirs, it could not be extended beyond those limited categories. 
On the other hand, the case of Motors Insurance Corporation v. 
Employers’ Liability Assurance Corp., 52 So. (2) 311, decided 
by the First Circuit held that the question was not one of 
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whether a right of action being property or assignment was at 
issue but rather a right of action granted to the injured person 
by Act No. 55 of 1930 could be subject to sale or subrogation, and 
that court concluded it could. Therefore, all rights, including the 
one in question of the conventional subrogation, could be exer- 
cised by the subrogee, and it would not be in violation of the 
statute since the subrogee does not exercise the right by virtue of 
the-articles of the civil code and the established jurisprudence of 
Louisiana which holds that he is substituted for the subrogar and 
all of the latter’s rights, actions, and remedies. The Supreme 
Court adopted the exact language used by the First Circuit Court 
of Appeal and rendered judgment accordingly. 


DIRECT ACTION—CONSTITUTIONAL OBJECTIONS 


There have been several cases dealing with the constitution- 
ality of the direct action statute. Prior to 1950 that statute 
provided a right of direct action against a liability insurer where 
the policy of insurance was written within the State of Louisiana. 
The 1950 amendment changed this so as to allow the direct 
action regardless of where the policy was written, either in this 
state or any other and further required that all insurers, as a 
condition precedent to doing business in Louisiana, must sign a 
consent to be sued in a direct action; furthermore, that such 
consent and direct action were to be given full force and effect 
irrespective of any contravening provisions of the policy. There 
is a line of decisions, predominately coming out of the Western 
District of Louisiana, attacking the constitutionality of these 
laws. One of the first was Bayard v. Traders and General In- 
surance Co., which was followed by Bish v. Employers Liability 
Assurance Corporation. The Bish case was decided after the 
1950 amendments. Then came Mayo vs. Zurich General Accident 
& Liability Insurance Co., Ltd., and finally Watson v. Employers’ 
Liability Assurance Corp. Ltd., et al. The Watson case went 
to the Fifth Circuit Court of Appeal and the decision was handed 
down on February 27th of this year. 


The Bayard case held that when a policy of insurance is 
written outside the State of Louisiana it is unconstitutional to 
allow a direct action on an accident that occurs in this state 
where the policy contained the usual no action clause which is 
common in most liability insurance contracts, and where such 
a clause is valid and binding in the state in which the policy was 
written. To take an example, if a policy is written in the State 
of Texas and contains the no action clause, i.e., that no action 
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can be instituted against the insurance company until the liabil- 
ity of the insured is first determined, and if such a clause is 
valid and binding in the State of Texas, which it is, such a pro- 
vision creates a valid property right, and the Louisiana direct 
action statute cannot in effect deprive the contracting parties 
of the benefit of that part of the policy. In reaching its con- 
clusion, the court pointed out in the Bayard and other cases that 
in many jurisdictions, the mere mentioning of insurance cover- 
age is reversible error, which certainly suggests that the protec- 
tion of the no action clause is a valuable property right, and the 
Louisiana courts in writing out that part of the policy are de- 
priving the insurance company of its property without due 
process of law. As already stated, however, the Bayard case was 
decided before the recent amendment of the statute and the 
passage of the new law requiring insurance companies to file a 
consent to be sued as a condition precedent to doing business in 
this state. Naturally, the amendment and the new statute pre- 
sent a different problem. 


Following the amendment and the new law, which are Acts 
541 and 542 of 1950, the same problem arose as to the consti- 
tutionality of the statutes. Thus, the legislature had attempted 
to write the effect of the Bayard case off the books by specifically 
providing that even though the policy is written in another state, 
the injured party is entitled to bring his action directly against 
the insurance company provided the accident occurred in this 
state. The constitutionality of both these statutes has been 
attacked and the defense is often raised that the statutes are 
merely procedural and consequently, an attack on their consti- 
tutionality is not warranted. In addition, it has been held that 
the date of the occurrence of the accident creating the cause of 
action is most important, in that if the accident occurred prior 
to the filing of the consent to be sued, then no direct action 
would lie against the insurance company; however, where the 
accident occurred subsequent to the filing of the consent to be 
sued, such consent was a specific waiver by the company of that 
provision of its policy prohibiting a direct action and the injured 
party was entitled to proceed directly against the company. 


The Watson case, like the Mayo and Bish cases, reject this 
defense and hold squarely that the acts are unconstitutional. 
In effect, it was held that there is no difference between the 
enforced surrender of the constitutional right of freedom of 
contract in other states, and a requirement, as a condition to 
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doing business in a given state, that a foreign corporation should 
surrender the right of removal to the federal courts. 


The really important holding of the Mayor and Watson 
decisions is the court’s treatment of the state statute requiring 
the insurance company to file a written consent to be sued in a 
direct action. In passing on this point, in the Mayo case, Judge 
Dawkins points out that with respect to contracts made outside 
of Louisiana such a requirement constitutes an attempt to give 
that law effect, not merely within the state’s own borders but 
extending extra-territorily into all other states of the Union, as 
well as foreign countries, even though the rights of the contract- 
ing parties may have been validly fixed under the laws of the 
other states or countries. In other words, he states, it under- 
takes by legislative fiat, to delete from the contract requirements 
for liquidating the claim as between the injured person and the 
one who caused his injuries who are the real parties to the con- 
troversy contemplated in the diversity provisions of the Federal 
Constitution and statute. By this course, the lawmaker, in ef- 
fect, says to the insurer: while you may protect yourselves fully 
in other states, you must surrender that right as a condition to 
doing business in Louisiana, no matter where your contract was 
made. As stated by Judge Dawkins, it is not believed that this 
can be done any more effectively than exacting the surrender 
of the right to resort to the federal courts. 


The Watson case is, of course, an extremely important one 
in the insurance jurisprudence of our state. Our Supreme Court 
has: not as yet passed on the issues and until such time as it 
does, undoubtedly the insurers will remove the state actions to 
the federal court, where removal is possible, in order to take 
advantage of that decision. However, I understand that the 
issue is presently pending before our state courts, so undoubt- 
edly we can expect a decision from that forum in the near 
future. 

DIRECT ACTION—FEDERAL JURISDICTION 


In September of 1952 Judge Dawkins decided the case of 
Mrs. Florence R. Elbert v. Lumbermen’s Mutual Casualty Com- 
pany, 107 Fed. Supp. 299. Mrs. Elbert, plaintiff, was a passen- 
ger in the automobile of defendant’s insured when she sustained 
injuries for which she brought suit against the insurer alone. 
The defendants moved for a dismissal on the grounds that there 
existed no diversity of citizenship between the real parties to 
the controversy in that both the injured plaintiff and the insured 
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were residents of the State of Louisiana. The Court stated the 
issue as follows: 


All of them (these cases) present the question of 
whether the state legislature can, by authorizing a 
direct action against the insurer alone, at the option 
of complainant, impose jurisdiction upon the Federal 
Courts in a controversy which primarily and funda- 
mentally is one between its own citizens. 


It was argued by the defendants that for the federal courts 
to take jurisdiction in suits of this kind does violence to the 
constitutional requirement of diversity of citizenship to establish 
federal jurisdiction, based on the theory that an out of state 
litigant is entitled to a trial in an unbiased forum in a court 
without prejudice or sympathy for either party or the issues. 
Where, as in the Elbert case, argued the defendants, the real 
parties at interest, namely, the injured plaintiff and the insured, 
who injured him, are both residents of the State of Louisiana, 
and only the insurance company is accidentally a non-resident 
of this state, which is nearly always the case, there is no real 
diversity of citizenship in the practical sense of the term and 
as it was originally intended to be. In a lengthy and a very well 
considered opinion the District Judge granted the motion. How- 
ever, on appeal, the Fifth Circuit Court of Appeal reversed his 
holding, in an opinion handed down on February 27, 1953 and 
reported in the latest advance sheets. 


The defendants petitioned for a re-hearing and on March 17, 
1953, same was denied; however, Judge Rives wrote a dissenting 
opinion to the denial of the re-hearing, which it is submitted 
should be carefully read by anyone who is interested in this sub- 
ject. He prefaced his opinion by frankly stating that when the 
majority original opinion was handed down he entertained some 
doubt as to its correctness but that he had been unable to crys- 
talize his thoughts sufficiently to justify a dissent. However, on 
reconsidering he had become firmly convinced that the District 
Judge was correct and he then set forth his reasons, which in 
many instances are the same as those of Judge Dawkins but 
which go even further and completely cover the subject in what, 
it is submitted, is an extremely well considered and logical 
opinion. 


I believe it is well worth some discussion and mention here 
to merely point out some of the high lights of Judge Rives’ opin- 
ion, but without going into detail in any way. He states that the 
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trial of casualty damage suits in the Federal courts tends to 
defeat the beneficent public policy of the Louisiana direct action 
statute as being in direct conflict with the purpose of diversity 
jurisdiction designed to avoid discrimination by state courts in 
favor of resident over non-resident litigants. In short, says 
Judge Rives, such a practice operates rather to give full play 
to discrimination against the casualty insurance companies, since 
the obvious purpose is merely to get the case before the federal 
juries. 

It is pointed out that by the policy issued to the named 
insured, the company obligates itself “to pay on behalf of the 
insured all sums which the insured shall become legally obligated 
to pay as damages because of bodily injury.” The direct action 
statute states that the direct action by the injured person and 
against the insurer must be ‘“‘within the terms and limits of the 
policy.” Thus, the first requisite to a direct action against the 
liability insurer is a cause of action against the insured. 


In recent federal decisions, notably New Amsterdam Cas- 
walty Co. v. Soileau and Cushing vs. Maryland Casualty Co., it 
is held that the Federal Court has jurisdiction in suits of this 
type since the direct action statute in effect swbrogates the in- 
jured person to all the rights of the insured within the terms 
and limits of the policy. The usual policy provides that the in- 
sured has a right to call upon the company to defend an action 
against him but, until he has been adjudged responsible to pay 
the injured party, the insured has no right to call on the insurer 
to pay the damages. Thus, instead of the statute having the 
effect of a legal subrogation in favor of the injured person to 
the rights of the insured, rather the insurer is called upon to 
respond only to the obligations of the insured. Accordingly, in- 
stead of the injured party being substituted as a party plaintiff 
in the place of the insured, it is more logical to say that the 
insurer is substituted as a party defendant in place of the in- 
sured. 


Finally, Judge Rives is of the opinion that if his views are 
not correct with respect to jurisdiction, then the insured is an 
indispensable party defendant. Suppose, he says, an injured 
party sues an insured first and the insurer has notice of the 
litigation. The insurer is then bound by the determination of 
liability of the insured. It is not quite as well settled that the 
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reverse is true, that is, whether the insured would be bound by 
the determination of liability against his insurer. If he is so 
bound, then he is an indispensable party defendant for he can 
lose his counter claim against the injured party or may be de- 
prived of a part or all of his insurance protection without having 
his day in court. To carry the argument further, and set forth 
in the opinion, the injured party, failing in his suit against the 
insurer direct, might maintain another action against the in- 
sured. In the latter case the issues could well be different or 
it is possible that the judgment in the first suit, that is, against 
the insurer, was dismissed for lack of coverage, etc. If the 
injured party is successful in the second suit, that is against 
the insured, the latter then, under the terms of his policy, calls 
upon the insurer to pay the judgment and the fact that the 
insurer has been dismissed in the first suit would be no answer 
to the insured’s claim. Thus, the objection of a multiplicity of 
suits, and further, the fact that in an action against the insurer 
alone the matter may not be fully adjudicated so as to do justice 
to all parties involved. 


Unfortunately, there is not sufficient time to fully discuss 
the pros and cons of these decisions. The purpose of this paper 
is merely to acquaint the section with the cases as a source of 
information rather than as a study of each decision. However, 
there is one significant observation which I feel should be made. 
At the section meeting last year we discussed the recent work- 
men’s compensation cases and concluded that it had been a hard 
year, to say the least, for the insurers. In reviewing the entire 
field of insurance, and particularly the aspects covered in this 
paper, the picture is not so one-sided. Indeed, some of the 
federal decisions have put an important brake on the recent 
tendency of the courts and juries to saddle the insurers with 
burdens that it is often felt would not exist in the absence of 
coverage. It is submitted that more is to be heard from the 
issues raised in the Elbert case, despite its reversal by the Fifth 
Circuit Court of Appeal, as it is believed by many that perhaps 
they were not given the consideration that they deserved. On 
taking a second look, one judge saw fit to change his original 
opinion and in doing so wrote a very interesting dissenting 
one, which it is believed, might well form the nucleus of a line 
of decisions of extreme importance in the law of insurance in 
the federal courts. 
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BOOK REVIEWS 


Louisiana Notarial Manual 


By M. Truman Woodward, Jr.—Indianapolis, 1953—The Allen 
Smith Company—pp. 889. $25.00. 


This work fills a need of long standing in the legal profes- 
sion for such a formulary in the everyday practice of the Louis- 
iana lawyer and notary. 


The manual contains the various laws applicable and relat- 
ing to the notaries public in the State of Louisiana, and with the 
forms references to the statutes and cases interpreting them. 


The work contains forms of all the various types of acts 
which a notary and attorney are called upon to prepare and the 
system employed throughout the book omits names, places, dates, 
etc. from the form, and in their stead, has been placed a number 
corresponding to explanatory notes provided at the end of each 
form. In this fashion when preparing an act, the attorney or 
notary need only furnish the information shown in the ex- 
planatory notes unless he wishes to revise or edit the form. No 
further dictation would be necessary. 


Also contained in this work in the chapter on corporations, 
is the complete life and death of the corporation. The author has 
taken the corporation from its inception to its liquidation and the 
forms are published in order. 


There is also found useful forms in succession matters which 
are not readily accessible to notaries. 


An excellent index consisting of almost 100 pages is con- 
tained in this book making the form desired more readily ac- 
cessivle. 


Every lawyer and notary in the State should find this work 
an excellent reference, and it is a necessary tool in every office. 


ROBERT LECORGNE, JR. 
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Public Accountability of Foundations and 
Charitable Trusts 


By Eleanor K. Taylor 


This book, published by the Russell Sage Foundation, deals 
with a subject which has received too little attention. In view of 
the obvious fact that charitable foundations, corporations and 
trusts receive substantial tax advantages and can and should per- 
form important functions in our economy, the interest of so- 
ciety in their proper function and administration is obvious. It 
is equally obvious that in the absence of some checks and bal- 
ances, such trusts and foundations may be perverted, either to 
private gain or even to directly anti-social ends. In this short 
book (the text itself covers only 139 pages) several chapters 
contain an analysis of the rather sketchy efforts of the states to 
supervise and regulate these organizations. Other chapters also 
deal with Federal supervision, principally under the tax laws, 
and with regulation in England and Canada. The author does 
not attempt to crusade for any particular solution although the 
final chapter in the book entitled ‘“Regulatory Proposals” does 
point out some suggestions which have been made to that end. 

Almost one half of the book is taken up with appendices 
which are well organized and very informative. These appendices 
include tables showing the comparative regulations, a draft of 
some model legislation, and excerpts of statutes in several of 
the states which have moved in the direction of supervision and 
regulation. 

The brevity of the book makes unavoidable certain omis- 
sions, for example, the question of the handling of trusts has 
foundation funds, where the original purpose of the trust has 
disappeared through changing conditions, and the public interest 
in a proper application of the doctrine of cy-pres, is barely 
touched. 

In spite of the conviction (doubtless shared by most readers 
of the book) that we have suffered an overdose of governmental 
regulation, and that any suggestion of this sort must be ap- 
proached with caution, it must be admitted that the author makes 
a good case for the proposition that some method of assuring ac- 
countability of such foundations and trusts needs to be consid- 
ered. 

All in all, however, the book is thought-provoking and well 
worth reading. Woop BROWN 
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Oil and Gas Rights 


By Victor H. Kulp. Little, Brown & Company. 1954. Pp. x, 
916. $15.00. 

As stated in the Publisher’s note this book is a reprint of 
the complete text of Part 10 of American Law of Property to 
which has been added a 71-page supplement by the author. The 
text is written in a clear and concise manner and should be a 
valuable adjunct to the library of the specialist in oil and law. 
It is sufficiently comprehensive to serve also as a ready refer- 
ence manual to the general practitioner who necessarily finds 
himself exposed from time to time to some phases of this highly 
specialized branch of the law. 

There is the customary introduction relating to the develop- 
ment of the law of oil and gas which should be of orientation 
benefit to the newcomer in this field. The book then treats in an 
orderly fashion with the various legal problems flowing from 
oil and gas leases such as development of the leased lands, rents 
and royalties, measure of damages, methods of termination, and 
bases for forfeiture. 

The book contains excellent discussions of those particular 
problems which have arisen with more increasing frequency as 
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tion, and many others. Combines the complete, outstanding treat- 
ment of the subject from American Law of Property with a 71- 
page supplement covering recent developments to provide a handy 
reference guide for anyone concerned with these problems. 

Here is a book that will give practical help to anyone concerned 
with the legal aspects of oil and gas rights —a book that can be 
relied on because it has been prepared by a man who is an out- 
standing practitioner, writer and teacher in the field. 
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the oil industry has expanded with tremendous strides in the last 
decade. There is a brief discussion pertaining to joint ventures in 
oil and gas and to governmental control of production. Under 
the latter category there is an excellent treatment of the spacing 
statutes, regulations, proration, unit operation, and secondary 
recovery. 


Chapter IX is devoted exclusively to pipe line and transpor- 
tation companies and serves as a ready reference in determining 
the rights and obligations of a pipe line and transportation com- 
pany. This chapter also discusses the Federal Natural Gas Act 
and the authority of the Federal Power Commission. 


The book also treats briefly of the tax aspects of oil and gas 
interests, and while it is not a complete treatise in this respect, 
nevertheless it is sufficiently broad to pose in the reader’s mind 
many of the problems which are prevalent from a tax standpoint 
in transfers and creations of oil and gas interests. From this 
standpoint alone the book should prove of real benefit to the 
newcomer in this field. 


The last chapter in the book is dedicated to oil and gas 
rights in public lands (both federal and state) and is useful in 
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furnishing a compilation of the various pertinent statutes in 
this regard. It also contains a brief resume of the applicable 
jurisprudence thereunder. 


All in all this book will serve as a worthwhile addition to 
the library of the general practitioner as well as the specialist 
in the field of oil and gas law. While it is not as complete a work 
as some of the earlier treatises which are contained in many 
more volumes, nevertheless the author’s treatment is such as to 
present an understandable and concise analysis of the law in 
this field. 


KALFORD K. MIAZZA 


New Orleans, Louisiana 


February 18, 1954 


The Lawyer From Antiquity To Modern 


Times 


By Roscoe Pound 


Minneapolis—1953 
West Publishing Company 


This work instigated by the American Bar Association 
traces the history of organized bars, as the title says: 
“from antiquity to modern times.” It shows with considerable 
force the numerous times in history when the lawyer was in dis- 
repute. It traces those times during the colonial period when 
certain states prohibited the practice of law by licensed lawyers. 
It also shows the influence of the ends of court upon the system 
of colonial law, as most of the lawyers in those days who were 
educated had learned the law there. 


It then traces the history of the growth of the organized 
bar. It is interesting to note that one of the earliest organized 
bars in the South was in the City of New Orleans. -I think the 
author proves beyond a reasonable doubt that the future of the 
bar depends upon it being organized. It depends upon all law- 
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yers taking an interest not in their individual practice but in the 
administration of justice as a whole. It is a book which every 
organized bar should have available for its officers. Most cer- 
tainly it should be read by anyone who is interested in bar 
activities. 


RICHARD B. MONTGOMERY, JR. 
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REPORT OF THE PRESIDENT 
(Continued from Page 13) 

Finally, we wish to thank Chief Justice John B. Fournet, 
and the associate justices of the supreme court in their willing- 
ness to listen to the committees representing the Bar and give 
us their counsel and advice. 

In conclusion I wish to say that survival of the Bar depends 
on the cooperation of all the Bench, the Bar and the Enforce- 
ment Officers. If justice is to prevail it must be the beacon of all. 
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THE EFFECTIVE DATE 

(Continued from Page 38) 
believed, however, that the revision of the unit to eliminate the 
servitude tract can only be accomplished prospectively and that 
until such time as the unit is reformed by the Commissioner 
after a second hearing, the original unit has a legal existence as 
to all lands included within its boundaries so that the unit oper- 
ations or production would be effective as to all rights relating 
to such lands. However, problems such as these and others un- 
foreseen in this discussion will require further ruling from our 
Supreme Court for final settlement. 





The New Trust 


Ammendment 


As you know the recent Louisiana Consti- 
tution Amendment provides that property 
may be placed in Trust for the life of the 
beneficiary. 

Trusts will now play a more prominent 
part than ever before in the affairs of 
your clients. 

We believe that many settlers of Trusts 
will wish to avail themselves of the ad- 
vantages provided by the Hibernia Na- 
tional Bank. 

When planning an Inter Vivos or Testa- 
mentary Trust for your clients, the Trust 
§ Officers of the Hibernia National will wel- 


come the opportunity of conferring with 
you concerning the services this bank 
can render as Trustee and/or Executor. 
One of our Trust Officers will be glad to 
call at your office at your convenience to 
explain our facilities without obligating 
you in any way. 
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